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Franchise Agreement –  as amended and approved 3-14-06


TOWN OF LA PLATA FRANCHISE AGREEMENT


This Franchise Agreement ("this Agreement") entered into this 30th day of March, 2006 by and between the Town of La Plata ("Town"), a municipal corporation of the State of Maryland, and Comcast of Maryland, Inc. ("Grantee").

EXPLANATORY STATEMENT: Town is authorized to grant or renew one or more non-exclusive, revocable franchises to construct, operate, maintain and reconstruct a CATV system within the geographic boundaries of the Town of La Plata.  Grantee has requested that its current franchise to construct, operate, maintain and reconstruct a CATV system within the Town of La Plata be renewed. Town, after due consideration and public hearing and without prejudice to Town's power to grant additional CATV franchises to serve the Town, has determined that Grantee has the financial, legal and technical ability which is reasonably sufficient to provide services, facilities, and equipment necessary to meet the future cable-​related needs of the Town's residents.  Grantee desires to enter into this Agreement to continue to provide CATV service in the Town and agrees to be bound by the terms and conditions hereinafter set forth.

NOW, THEREFORE, WITNESSETH:  That in consideration of the Explanatory Statement, which is a material part of this Agreement and not merely prefatory, and in further consideration of the terms and conditions hereinafter set forth, and it being the intention of the parties to be legally bound hereby, Town and Grantee agree as follows:
ARTICLE ONE
DEFINITIONS


For the purposes of the grant of this Agreement and the franchise, the following terms shall have the meaning as described herein:

1.
"Town" shall mean the Town of La Plata, a municipal corporation or its successors, and shall include when appropriate to the use of the term in context the territorial boundaries of the Town of La Plata as they now or shall hereafter exist.

2.  
"Council" shall mean the present governing body of the Town of La Plata or any successor to the legislative powers of the present Town Council of the Town of La Plata.

3. 
"Franchise" shall mean the permission, license, franchise, or authority given hereunder to conduct and operate a CATV system in the Town of La Plata.

4. 
"Grantee" shall mean Comcast of Maryland, Inc., its lawful successors and assigns.


5.
"Street" shall mean the surface of and the space above and below any public street, road, highway, freeway, lane, path, alley, court, sidewalk, parkway, drive or other easement now or hereafter owned by the Town of La Plata for the purpose of public travel and shall include such other easements or rights-of-way as shall be now owned or hereafter owned by the Town of La Plata which shall within their proper use and meaning entitle the Town of La Plata and Grantee to the use thereof for the purpose of installing or transmitting CATV or other telecommunication services over poles, wires, cables, conductors, ducts, conduits, vaults, manholes, amplifiers, appliances, attachments and other property.


6.
"Property of Grantee" shall mean all property owned and installed or used by Grantee in the conduct of its CATV business in the Town of La Plata and under the authority of the franchise granted herein.

7. 
"Cable system,” “cable television system", "CATV system", or "system" shall mean a facility consisting of a set of closed transmission paths and associated signal generation, reception, and control equipment that is designed to provide cable service which includes video programming and which is provided to multiple subscribers within a community, but such term does not include: 

(1) a facility that services only to retransmit the television signals to one or more television broadcast stations; 

(2) a facility that serves subscribers without using any public right of way;

(3) a facility of a common carrier  which is subject, in whole or in part, to the provisions of Title II of the Communications Act of 1934, as amended, except that such facility is used in the transmission of video programming directly to subscribers, unless the extent of such use is solely to provide interactive on-demand services;

(4) an open video system that complies with Section 653 of the Communications Act; or

(5) any facilities of any electric utility used solely for operating its electric utility systems. 
8.
"Subscriber" shall mean any customer, person or entity receiving for any purpose one or more services provided by the system of the Grantee herein.


9.
"Gross revenues" shall mean any and all cash or other consideration of any kind that constitute revenue in accordance with generally accepted accounting principles derived from the operation of the franchisee's cable system to provide cable services in the franchise area by the franchisee or any other entity that receives such revenue.  Gross revenues, to the extent derived from the operation of the franchisee’s cable system to provide cable services in the franchise area, include, by way of illustration and not limitation, monthly fees charged subscribers for any basic, optional, premium, per-channel, per-program service, or cable programming service; installation, disconnection, reconnection, and change-in-service fees; revenues from Internet services that are considered to be cable services under applicable law; leased channel fees; administrative fees; revenues from rentals or sales of converters or other equipment; to the extent directly connected to the cable system facilities, studio and production equipment rental and related personnel fees; advertising revenues; revenues from program guides; revenues from the sale or carriage of other cable services; and revenues from home shopping and bank-at-home channels.  Gross revenues shall not include any taxes on services furnished by the franchisee which are imposed directly on any subscriber or user by the state, County, or other governmental unit and which are collected by the franchisee on behalf of said governmental unit.  A franchise fee is not such a tax.

Gross Revenues shall not include (i) any compensation awarded to Franchisee based on the Town’s condemnation of property of the Franchisee; (ii) any uncollected receipts (i.e., “bad debt”), provided, however, that (a) all or any part of such actual bad debt that is written off but subsequently collected, and (b) any late fees offset against such bad debt, shall be included in Gross Revenues in the period collected or offset.
10.
"Person" shall mean any individual or association of individuals, or any firm, corporation or other business entity, but not the Town.


11.
"Facilities of Grantee", "CATV facilities" or "system facilities" shall mean property of the Grantee used in the exercise of the franchise.


12.
“County” shall mean the government of Charles County, Maryland.
13.
“Normal business hours” shall mean those hours during which most retail and service businesses in the community are open to serve customers. In all cases, "normal business hours" must include some evening hours at least one (1) night per week and/or some weekend hours.

14.
“Normal operating conditions” shall mean those service conditions which are within the control of the Grantee. Those conditions which are not within the control of the Grantee include, but are not limited to, natural disasters, civil disturbances, power outages, telephone network outages, and severe or unusual weather conditions. Those conditions which are ordinarily within the control of the Grantee include, but are not limited to, special promotions, pay-per-view events, rate increases, regular peak or seasonal demand periods, and maintenance or upgrade of the cable system.
15.
“Service interruption” shall mean the loss of picture or sound on one (1) or more cable channels.
ARTICLE TWO
GRANT OF FRANCHISE

Subject to compliance with the other terms and conditions contained in this Agreement and in Chapters 82 and 84 of the Code of the Town of La Plata, as amended from time to time, Town hereby grants to the Grantee the non-exclusive right and privilege to construct, erect, operate and maintain a CATV system within the Town, and in so doing to use the streets of Town by erecting, installing, constructing, repairing, replacing, reconstructing, maintaining and retaining in, on, under, upon or across any such street such poles, wires, cables, conductors, ducts, conduits, vaults, manholes, amplifiers, appliances, attachments and other property as may be necessary and pertinent to a CATV system, and in addition, so to use, operate and provide for all or part of such facilities by service offerings obtained from any telephone or electric company.
ARTICLE THREE
TERM
The franchise herein granted shall be for a term of twelve (12) years and will expire on March 30, 2018 unless the same shall sooner expire or be terminated by reason of other provisions hereof.

ARTICLE FOUR
RENEWAL PROCEDURE


Should Grantee desire to renew this franchise, it shall so notify the Town, in writing, in accordance with any time requirements as may be set forth in FCC regulations, but in no event less than twelve (12) months prior to expiration of the term of this franchise.  After receipt of a written request from Grantee for renewal of the franchise, the Town shall conduct a public hearing on the request and give opportunity for all interested parties to be heard. If this franchise is renewed by the Town, all of the terms and provisions contained herein shall be controlling during the renewal period, except to the extent that said terms and provisions are modified by the Town, or unless this franchise is superseded by a new franchise. Should the Town, for any reason, be unable to complete consideration of the renewal request prior to expiration of the term of this franchise, Grantee shall have the right to continue operation of this cable television system pursuant to the terms of this Agreement and franchise until such time as the Town has completed consideration of the renewal request. The Town in its discretion shall determine whether the franchise shall be renewed; provided, however, that such renewal shall be done in conformance with applicable federal law.  The decision of the Council shall be final. In the event that the Town denies renewal, the procedures set forth in Article Fifteen shall apply. During the period set forth in Article Fifteen, which shall run from the effective date of the final order or decision denying renewal, Grantee shall have the right to operate this CATV system pursuant to the terms of this Agreement and franchise.
ARTICLE FIVE
FORFEITURE

In addition to all other rights and powers reserved or pertaining to the Town, the Town reserves as an additional and as a separate and distinct remedy the right to revoke this franchise and all rights and privileges of the Grantee hereunder in any of the following events or for any of the following reasons:


(a)
Grantee fails, after ninety (90) days prior written notice and an opportunity to cure, to comply with any of the material provisions of this Agreement, or Chapters 82 or 84 of the Code of the Town of La Plata, or has by act or omission, violated any term of this Agreement or Chapters 82 or 84 of the Code of the Town of La Plata.


(b)
The Grantee becomes insolvent, unable or unwilling to pay its debts, or is adjudged bankrupt; or


(c)
Grantee attempts to or does practice any fraud or deceit in its conduct or relations with the Town or any of Grantee's subscribers under this franchise, or Grantee did practice any fraud or deceit in its conduct or relations with the Town in obtaining this franchise.
ARTICLE SIX
RESOLUTION OF REVOCATION

No revocation provided for in Article Five shall be effective unless or until the Council shall have adopted a resolution setting forth the cause and reason for the revocation and the effective date thereof, which resolution shall not be adopted without thirty (30) days prior notice thereof to Grantee and an opportunity for Grantee to be heard on the proposed adoption of such proposed resolution. If the revocation as proposed in such resolution depends on a finding of fact, such finding of fact as made by the Council after notice and hearing provided for, if requested by Grantee, shall be conclusive.

ARTICLE SEVEN
CONSIDERATION

Section l: General Payment.  As compensation for Grantee's use of the streets and other public property in connection with Grantee's exercise of the franchise, Grantee shall pay to the Town annually during the life of the franchise a sum equal to five percent (5%) of Grantee's annual gross revenues. Grantee shall file with Town, on or before January 31 of each year this franchise shall be in force, a financial statement prepared by a certified public accountant, showing in detail Grantee's gross revenues during the preceding calendar year, and a certification from such accountant, prepared in accordance with generally accepted accounting standards as established by the Financial Accounting Standards Board, certifying the amount of the annual sum which must be paid by Grantee. It shall be the duty of Grantee to pay to Town within thirty (30) days after the time for filing such statement the aforesaid percentage of the annual gross revenues. If a payment is not made on or before the due date, the Franchisee shall pay as additional compensation: (a) an interest charge, computed from the due date, at an annual rate equal to the average rate of return on invested funds of the Town during the period for which the payment was due; and (b) if the payment is late by 45 days or more, an amount equal to five percent of the amount due as a charge incidental to the enforcing of the franchise.

Section 2:  Not a Tax or in Lieu of Any Other Tax or Fee.  Payment of a Franchise fee may not be considered in the nature of a tax or in lieu of other taxes or fees imposed by the Town, except to the extent that federal law includes those taxes or fees in the franchise fee. The Grantee may not designate the franchise fee as a tax in any communication to a Subscriber.


Section 3:  No Accord or Satisfaction.  The acceptance of any payment by the Town is not a release or an accord and satisfaction of any claim the Town has for further and additional sums payable as a franchise fee under this title or for the performance of any other obligation of the Grantee.

Section 4: Early Termination.  If this franchise should be terminated or forfeited prior to the end of the twelve (12) year term, Grantee shall immediately submit to Town a financial statement prepared as required in Article Seven, Section 1, showing the Grantee's gross revenues for the time elapsed since the last period for which Grantee had paid to Town the required percentage of the gross revenues, and Grantee shall pay Town not later than thirty (30) days following the termination of the franchise a like percentage of such gross revenues.


Section 5:  Effect of Acceptance.  No acceptance of any payment by the Town shall be construed as a waiver or release of, or an accord or satisfaction of, any claim the Town might have for future or additional sums payable under this Agreement or for any performance or obligation of Grantee hereunder.
ARTICLE EIGHT
INDEMNIFICATION

Section 1:  Liability Insurance.  Grantee shall furnish to Town and file with the Town Clerk prior to acceptance of this Agreement, and at all times during the existence of this franchise maintain in full force and effect at its own cost and expense, a liability insurance policy in the combined single limit amount of $2,000,000.00 issued by a company licensed to do business in the State of Maryland with a rating by Best of not less than "A+", in a form satisfactory to the Town Manager. Such policy of insurance shall hold harmless, indemnify and defend Town, its officers, boards, commissions, agents and employees (and naming them as additional insureds on such policy) from and against any and all claims, demands, actions, suits, and proceedings by others against all liabilities to others including but not limited to any liability for damages by reason of, or arising out of, any failure by Grantee to secure consents from the owners, authorized distributors or licensees of programs to be transmitted or distributed by the Grantee, copyright infringement, defamation, antitrust, errors and omissions, the execution of this Agreement and the grant of the franchise, and the procedures for the execution of this Agreement and the grant of this franchise, and Grantee's performance of this Agreement and exercise of this franchise, whether or not any act or omission complained of is authorized, allowed or prohibited by this Agreement or franchise, and against any loss, cost, expense and damages resulting therefrom, including reasonable attorney fees, arising out of the exercise or enjoyment of this Agreement and franchise, irrespective of the amount of the comprehensive liability policy required hereunder.


Section 2:  Comprehensive Liability Insurance.  Grantee shall also, prior to its acceptance of this Agreement, furnish to Town and file with the Town Clerk, and at all times during the term of this franchise maintain in full force and effect, at its own cost and expense, a general comprehensive liability insurance policy, issued by a company licensed to do business in the State of Maryland with a rating by Best of not less than "A+",  in a form satisfactory to the Town Manager, holding harmless, indemnifying and defending Town, its officers, boards, commissions, agents and employees from and against all claims by any person whatsoever for any loss or damage for personal injury, bodily injury, death or property damage occasioned by the operations of Grantee under the franchise herein granted, or alleged to so have caused or occurred, with minimum liability limits of $2,000,000.00 for personal injury, bodily injury or death to any one person and $2,000,000.00 for personal injury, bodily injury or death resulting from any one accident and $2,000,000.00 damages to property resulting from any one occurrence.

Section 3:  Right of Separate Defense.  In the event Town, in its sole and reasonable discretion, determines that its interests cannot be represented in good faith by Grantee, the Town, shall hire separate counsel. Grantee shall pay all reasonable costs and expenses, including attorneys fees, that are approved in advance, such approval not to be withheld unreasonably, and incurred by the Town in defending itself with regard to all damages and penalties mentioned in Sections 1 and 2 of this Article Eight. These expenses shall include all out-of-pocket expenses, such as reasonable attorney's fees and costs; provided, however, the attorney fees shall not exceed (on an hourly basis) those customarily charged for similar work in the Washington/Baltimore metropolitan area.


Section 4:  Obligation to Survive Transfer.  Notwithstanding the sale or transfer of the system to another operator or owner, or the termination or revocation of this franchise, Grantee's insurance policies shall provide coverage for liability arising from claims attributable to Grantee or Town during any time period in which Grantee held this franchise, taking into consideration applicable statutes of limitation.


Section 5:  Notice of Cancellation.  All insurance policies maintained pursuant to this Article shall contain the following endorsement, or an endorsement substantially similar in form:

"It is hereby understood and agreed that this insurance policy may not be cancelled by the surety, nor may the intention not to renew be stated by the surety until thirty (30) days after receipt by the Town, by certified mail, of a written notice of such intention to cancel or not to renew."


Section 6:  Grantee's Notice of Litigation.  It shall be the obligation of the Grantee promptly to notify Town of any pending or threatened litigation that would be likely to affect the insurance coverage provided pursuant to this Article.

ARTICLE NINE
PERFORMANCE GUARANTEES AND REMEDIES
Section 1:  Letter of Credit:  The Franchisee shall file and maintain with the Town an irrevocable letter of credit from a financial institution licensed to do business in Maryland in the amount of Fifty Thousand Dollars ($50,000.00).  The form and content of the letter of credit shall be approved by the Town.

The letter of credit shall provide for thirty (30) days' prior written notice to the Town of any intention on the part of the Franchisee to cancel, fail to renew, or otherwise materially alter its terms.  Any cancellation, failure to renew or other material alteration of the terms of the letter of credit without the prior written approval of the Town shall constitute a material breach of this Agreement.
The letter of credit shall be released only upon expiration of the Franchise or upon the replacement of the letter of credit.
Section 2.  Rights Cumulative.  The rights reserved to the Town herein are in addition to all other rights of the Town, whether reserved herein or authorized by applicable law, and no action, proceeding, or exercise of a right with respect to such Security Fund or letter of credit will affect any other right the Town may have.  Neither the filing of a letter of credit with the Town, nor the receipt of any damages recovered by the Town thereunder, shall be construed to excuse faithful performance by the Franchisee or limit the liability of the Franchisee under the terms of its Franchise for damages, either to the full amount of the letter of credit or otherwise.
ARTICLE TEN
ADDITIONAL REMEDIES


In addition to the obligations of Grantee under the provisions of Articles Eight and Nine to maintain insurance and a letter of credit as provided for therein, Grantee agrees to hold harmless, indemnify and defend Town, its officers, boards, commissions, agents and employees, from and against any and all claims by any persons whomsoever for damages in any amounts whatsoever, including reasonable attorney fees, arising out, of or alleged to have arisen out of, Grantee's operation of a CATV system in the Town pursuant to this Agreement and franchise.
ARTICLE ELEVEN
USE OF EXISTING POLES

Except when absolutely necessary to service a subscriber and not simply because it shall be more convenient, economical or profitable for Grantee to so operate and then only when expressly permitted in writing by the Town Manager, under such conditions as he shall prescribe for the public health, safety or welfare, Grantee shall not erect or authorize or permit others to erect any poles or other facilities within the streets of the Town for the conduct of its CATV system but shall use the existing poles and other equipment of the State, the County, the Town or the telephone or electric company or other suppliers of public utilities. Among other things, Grantee may demonstrate such necessity by showing that necessary poles or facilities do not exist or do not have sufficient space or capacity, or that Grantee has been refused permission to use an existing pole or facility.


To that end, Grantee shall have the right to enter into agreements with the telephone or electric company or other suppliers of public utilities for the joint use of their poles and equipment.

ARTICLE TWELVE
RELOCATION OF PROPERTY


Section 1:  Grantee's Property.  Wherever Town or electric company or telephone company or other suppliers of public utilities within Town shall require the relocation or reinstallation of any property of Grantee in or on any of the streets of the Town, it shall be the obligation of Grantee on notice of such requirement to immediately remove and relocate or reinstall such property as may be reasonably necessary to meet the requirements of Town or such other utilities aforesaid, which such relocation, removal or reinstallation by Grantee shall be at the sole cost of Grantee.

Section 2:  Housemoving Purposes.  Grantee shall, on the request of any person holding a building or moving permit issued by Town, temporarily raise or lower its wires or other property or relocate the same temporarily so as to permit the moving or erection of buildings or other structures. The expenses of any such temporary removal, raising or lowering of wires or other property shall be paid by the person requesting the same, provided that such expenses are reasonable and do not exceed the direct costs incurred by Grantee in performing such work. Grantee may require the payment of a deposit of not more than fifty percent (50%) of the estimated cost of such work prior to the commencement of work. Grantee shall be given in such cases not less than forty-eight (48) hours prior written notice in order to arrange for the actions.

ARTICLE THIRTEEN
UNDERGROUND FACILITIES
Whenever, in any place within the Town, all or any part of the electric or telephone utilities shall be located underground, it shall be the obligation of Grantee to locate or to cause its property to be located underground within such place.  If the electric or telephone utilities shall be located underground in any place within the Town after the Grantee shall have previously installed its property, nevertheless, Grantee shall, at the same time or immediately thereafter, remove and relocate its property also underground in such place. All locations or relocations by Grantee of its property underground shall be at the sole cost and expense of Grantee.
If, as a result of operational reasons, Grantee shall in any case be unable to locate or relocate any part of its property underground, then the Town Manager, on being satisfied as to the facts thereof may permit such property to remain above the ground even though other facilities may be placed underground in the area. However, any such permission shall be on such conditions as the Town Manager may require for the public health, safety or welfare.

ARTICLE FOURTEEN
USE AND INSTALLATION

Section l:  Degree of Care.  Grantee, and any person, firm or corporation erecting, constructing or maintaining any of the property used by or for Grantee, shall at all times employ the highest degree of care required by the law under the facts and circumstances and shall maintain, install, repair and replace the property of Grantee in accordance with commonly accepted methods, practices and principles, or in accordance with such other method, practice or principle giving a greater degree of protection, so as to prevent failures and accidents likely to or which may tend to cause damage, injury or nuisance to the public.


Section 2:  Fire Standards.  All system facilities shall conform at least to the standards of the latest edition of the National Electrical Code of the National Board of Fire Underwriters at the time any such facility is installed or replaced. However, nothing shall prohibit more stringent or rigid requirements being imposed on Grantee either by Town through ordinance or through any agreement between Grantee and the electric or telephone company or other suppliers of public utilities.


Section 3:  Location of Facilities.  All system facilities shall be so located as to cause minimum interference with the proper use of streets, and so as to cause minimum interference with the rights and reasonable convenience of property owners abutting streets, and in no event shall any such facilities be located so as to interfere with the usual public travel on any street of the Town.


Section 4:  Damage to Public Property.  Whenever Grantee or any person on its behalf shall cause any injuries or damage to any public property or street, by or because of the installation, maintenance, repair, replacement or operation of the system facilities, such injury or damage shall be repaired by the Grantee in a manner approved by the Town Manager, and said public property, street, sidewalk, alley, public ways or paved areas shall be restored to at least as good a condition as before the work involving such destruction was done.


Section 5:  Tree Trimming.  The Grantee shall have the authority to trim trees upon and overhanging the streets of the Town to the extent permitted by law, so as to prevent the branches of such trees from coming in contact with the wires, cables and other facilities of Grantee, except that the Town may require through its Town Manager that such work be done by Town or other persons whom it shall designate at the expense of the Grantee. 


Section 6:  Permits.  No installation of any CATV facility shall be performed or conducted within any of the streets of Town unless plans therefore shall have been first submitted to and approved by the Town Manager.

Section 7:  Change of Grade or Location.  If, at any time during the period of this franchise, the Town shall lawfully elect to alter or change the grade or location of any street, sidewalk, alley or other public way, the Grantee, upon reasonable notice by the Town, shall remove, relay and relocate its poles, wires, cables, underground conduits, manholes and other fixtures, facilities and equipment at its own expense, provided that the plans for such relocation first have been submitted to and approved by the Town Manager.
ARTICLE FIFTEEN
REMOVAL AND ABANDONMENT OF PROPERTY

If the use of any part of Grantee's CATV system is discontinued for any reason for a continuous period of thirty (30) days, or if such system has been installed in, on, under, upon or across any street without complying with the requirements of Grantee's franchise, or if this franchise has terminated or is revoked, Grantee shall promptly, on being given thirty (30) days prior notice, remove all its facilities and equipment located in, on, under, upon or across all streets in the Town other than those facilities which the Town Manager may permit to be abandoned in place.  In the event of such removal, Grantee shall promptly restore the streets from where such facilities and equipment have been removed to a condition satisfactory to the Town Manager.


Any property of Grantee remaining in place thirty (30) days after the termination or revocation of this franchise shall be considered permanently abandoned unless the Town Manger has extended such time not to exceed an additional thirty (30) days.


On permanent abandonment of the property in place, the property shall become that of the Town, and Grantee shall submit to the Town Manager an instrument in writing, to be approved by the Town Manager, transferring to Town the ownership of such property.


If all or part of the facilities used by or in Grantee's CATV system shall be the property of any other person than that of Grantee, nevertheless such other person shall be subject to all of the provisions of this article and any notice required herein, if given to Grantee, shall be deemed notice to such other person.
ARTICLE SIXTEEN
OPERATION AND MAINTENANCE

Grantee shall render efficient service and the television signal transmitted to Grantee's subscribers that will be consistent with FCC standards. The Grantee will make repairs promptly and interrupt service only for good cause and for the shortest time possible. Interruptions for system maintenance insofar as possible shall be proceeded by notice and shall occur during periods of minimum use of the system.

In order to limit failures and malfunctions of the CATV system to a minimum and that the same might be promptly corrected at all times after notice of malfunction or failure, and in order to deal with subscriber inquiries and complaints in a timely and personal fashion, Grantee shall have a listed telephone number, which telephone shall be so operated that complaints or requests for repairs or adjustments because of malfunctions can be received at any time of day, Sunday through Saturday, and holidays. Grantee shall make every reasonable effort to correct any failure or malfunction of the system within twenty-four (24) hours after notice of such failure or malfunction.  Under normal operating conditions, each of the following standards shall be met no less than ninety-five percent (95%) of the time measured on a quarterly basis:


(1)  Standard installations shall be performed within seven (7) business days after an order has been placed. Standard installations are those that are located up to two hundred twenty-five (225) feet from the existing distribution system.


(2)  Excluding conditions beyond the control of the operator, the Grantee will begin working on “service interruptions'' promptly and in no event later than twenty-four (24) hours after the interruption becomes known. The Grantee must begin actions to correct other service problems the next business day after notification of the service problem. (FCC Part 76.309 (c2 ii)


(3)  The appointment window alternatives for installations, service calls, and other installation activities will be either a specific time or, at maximum, a four-hour time block during normal business hours. The Grantee may schedule service calls and other installation activities outside of normal business hours for the express convenience of the customer.


(4)  Grantee may not cancel an appointment with a customer after the close of business on the business day prior to the scheduled appointment.

    



(5)  If a Grantee representative is running late for an appointment with a customer and will not be able to keep the appointment as scheduled, the customer shall be contacted. The appointment shall be rescheduled, as necessary, at a time which is convenient for the customer, even if outside of normal business hours.

   


(6)  Grantee shall extend their cable television systems into new residential subdivisions in the Town as public improvements within that subdivision are being installed, as long as there are at least thirty-five (35) homes per mile.

    


(7)  Except as provided in subsection (1) of this Article, if Grantee receives a request for service from at least ten (10) potential subscribers within one thousand three hundred twenty (1,320) cable-bearing strand feet (one-quarter (1/4) cable mile) of its trunk or distribution cable, and if the extension of service is technically feasible, the Grantee, within a reasonable time, but in no event later than eighteen (18) months from the request, shall extend its cable system to such subscribers at no cost to the subscribers for the extension other than usual connection fees applicable to all subscribers.

    


(8)  Grantee shall provide two hundred twenty five (225) feet of drop cable for each residential installation at the operator's standard installation rate.


(9)  The Grantee shall provide data to the Town on the operation of the system within the Town as the Town reasonably may request.
ARTICLE SEVENTEEN
CONSUMER PROTECTION

Section 1.  Notifications to subscribers. The Grantee shall provide written information on each of the following areas at the time of installation of service, at least annually to all subscribers, and at any time upon request:
   
(a)    Products and services offered by the Grantee;

(b)    Prices and options for programming services and conditions of subscription to programming and other services;
    
(c)    Installation and service maintenance policies;
    
(d)    Instructions on how to use the cable service;
    
(e)    Channel positions programming carried on the system; and
    
(f)    Billing and complaint procedures, including the address and telephone number of the town's cable television regulatory office.

The Grantee shall notify customers of any changes in rates, programming services or channel positions as soon as possible through written announcements and, if feasible, announcements broadcast on the cable system. Notice must be given to subscribers a minimum of thirty (30) days in advance of such changes if the change is within the control of the Grantee. In addition, the Grantee shall notify subscribers thirty (30) days in advance of any significant changes in the other information required by section 1 of this Article.

Section  2.    Customer billing. Bills from Grantee to subscribers shall be clear, concise and understandable. Bills must be fully itemized. The itemizations shall include, but not be limited to, basic and premium service charges and equipment charges. Bills also shall clearly delineate all activity during the billing period, including optional charges, rebates and credits.
 
In case of a billing dispute, the Grantee must respond to a written complaint from a subscriber within thirty (30) days from the operator's receipt of the complaint.

Section 3.    Customer refunds and credits.  Grantee shall issue refund checks to a customer promptly, but no later than either:
    
(a)    The customer's next billing cycle following resolution of the request or thirty (30) days, whichever is earlier; or
    
(b)    The return of the equipment supplied by the Grantee if service is terminated.
Grantee shall issue credits for service to a customer no later than the customer's next billing cycle following the determination that a credit is warranted.

Section 4.  Picture quality. Grantee shall reproduce and send to all customers cable programming on all channels which is clear, audible and without distortion, and in accordance with FCC regulations. Acceptable picture and sound quality shall be provided, free of fuzziness, lines or any other annoying interference.
ARTICLE EIGHTEEN
COMPLIANCE WITH LAW


Grantee shall, at all times during the term of this franchise, be subject to all lawful exercises of the police power of Town and to such reasonable regulations as Town shall prescribe for the provision of CATV service within the Town.  In particular, Grantee shall be subject to all provisions of Chapters 82 and 84 of the Code of the Town of La Plata (1998 Edition and supplements), as amended from time to time. In the event of a conflict between the provisions of this Agreement and Chapters 82 and 84 of the Code of the Town of La Plata (1998 Edition and supplements), the provisions or requirements providing the greatest protection or benefit for Grantee’s subscribers and the Town shall prevail.
ARTICLE  NINETEEN
CONFLICT WITH LAWS

Whenever any law of the State of Maryland or the federal government or regulation of any agency of either shall be in conflict with and supersede any provision of this franchise or Agreement, then for so long as such federal or state law or regulation shall be in force and effect such franchise or Agreement provisions shall stand suspended and be of no force and effect and Grantee herein shall not be required to comply with such franchise or Agreement provisions.  Grantee warrants to Town that, to the best of its knowledge, no provision or requirement of this Agreement or franchise is now in conflict with and superseded by any law or regulation of the State or federal governments.


Where required to do so by federal law, Grantee shall notify Town of changes in federal or State law or regulation which would have any bearing on this Agreement, the Grantee's exercise of this franchise or Town's regulation of this franchise.  Grantee also shall notify Town of the existence and effective date of any such federal or State law or regulation as soon as it shall come to the knowledge of Grantee.
ARTICLE  TWENTY
EMERGENCY USE

Grantee shall comply with such standards as the Federal Communications Commission shall prescribe to ensure that viewers of video programming on cable systems are afforded the same emergency information as is afforded by the emergency broadcasting system.
ARTICLE  TWENTY-ONE
SALE OR LEASE OF FRANCHISE

This franchise shall be deemed a privilege to be held in personal trust by Grantee, and not a property right. Grantee also shall not be deemed to have acquired any property right in or by this Agreement. This franchise may not be sold, transferred, leased, assigned or disposed of in whole or in part either by forced or voluntary sale, merger, consolidation, or otherwise without prior consent of the Council, expressed by ordinance, and then only under such conditions as may therein be prescribed, except that consent of the Council shall not be unreasonably withheld. Among other reasons, the Council may withhold its consent if the Grantee is not in compliance with the terms of the franchise and applicable law.  No such consent shall be required, however, for (i) a transfer in trust, by mortgage, hypothecation, or by assignment of any rights, title, or interest of the Grantee in the Franchise or in the cable system in order to secure indebtedness, or (ii) a transfer to an entity owned and/or controlled by Comcast.  Within thirty (30) days of receiving a request for transfer, the Town shall, in accordance with FCC rules and regulations, notify the Grantee in writing of the information it requires to determine the legal, financial and technical qualifications of the transferee.  If the Town has not taken action on the Grantee’s request for transfer within one hundred twenty (120) days after receiving such request, consent to the transfer shall be deemed given. Any transfer or assignment that requires town approval or other distribution of any of the rights under this franchise shall be made after approval by the Council and, then, only by an instrument in writing.
ARTICLE  TWENTY-TWO
GRANTEE WITHOUT RECOURSE

Grantee shall have no recourse whatsoever against the Town for any loss, cost or expense or damage arising out of any of the provisions or requirements of this Agreement or franchise or because of the enforcement thereof by Town, or for the failure of Town to have the authority to grant all or any part of this franchise or enter into this Agreement or any part thereof.


Grantee expressly acknowledges that on executing this Agreement and accepting this franchise it did so relying on its own investigation and understanding of the power and authority of the Town to enter into this Agreement and grant this franchise. 

By entering into this Agreement and acceptance of this franchise Grantee acknowledges that it has not been induced to do so by any understanding or promise or other statement, whether verbal or written, by or on behalf of Town or by any other third person concerning any term or condition of this franchise not expressed herein.
ARTICLE  TWENTY-THREE
RIGHTS RESERVED TO GRANTOR

Without limitation on the rights which Town might otherwise have, Town does hereby expressly reserve the right, powers, and authority to exercise its governmental powers now or hereafter to the full extent that such powers may be vested in or granted to Town; and to determine through its Council any question of fact relating to the meaning, terms, obligations or other factors of this Agreement and franchise.
ARTICLE  TWENTY-FOUR
GRANTEE’S RATES AND REGULATIONS

The rates and charges of Grantee for its services to any subscriber shall be fair and reasonable and in conformance with FCC Rules and Regulations and Chapter 84 of the Town Code. The Grantee shall file a copy of such schedule of fees with the Town. The Council may exercise the authority over Grantee's rates and charges that is permissible under FCC rules and regulations.


Proposed rate increases shall be filed, not less than thirty (30) days before such rates become effective, by the Grantee with the Town Manager by certified mail, hand-delivery, or recognized overnight delivery service and such increases shall occur in conformance with FCC Rules and Regulations.


Any increase in Grantee's rates or charges shall not be effective unless Grantee provides written notice of any such increase in rates or charges to all subscribers at least thirty (30) days before such increase in rates or charges is to become effective. 
ARTICLE  TWENTY-FIVE
ORDINANCE

The Grantee, and this franchise, shall be subject to all Town ordinances now in force, or that may be hereafter enacted under the Town's police powers or under authority of State or federal law.
ARTICLE  TWENTY-SIX
NOTICE

Whenever under the terms of this franchise either party shall be required or permitted to give notice to the other, such notice shall be in writing and if to be served on Town, it shall be delivered by certified United States mail, return receipt requested, or by handing such notice to the Town Manager, Town Hall, 305 Queen Anne Street, Post Office Box 2268,  La Plata, MD 20646 and obtaining a signed receipt therefore, and if to Grantee, then by delivering by certified United States mail, return receipt requested, to Comcast of Maryland, Inc., 336 Post Office Rd, Waldorf, MD 20602 with a copy to Comcast, Attention Legal Department, 1500 Market Street, Philadelphia, PA, or such address as may be designated by the Grantee.
ARTICLE  TWENTY-SEVEN
FILING OF COMMUNICATIONS

If, and to the extent requested by the Town, Grantee shall provide the Town with copies of all  reports filed with the FCC. 

ARTICLE  TWENTY-EIGHT
PARENTAL CONTROL OPTION

Grantee shall provide parental control devices to all subscribers who desire to be able to delete any objectionable programming from the cable service entering the subscriber's home.
ARTICLE  TWENTY-NINE
PROGRAMMING DECISIONS


All system programming decisions shall be at the sole discretion of Grantee. However, Grantee shall notify the Town and subscribers of any changes in programming not less than thirty (30) days before such change takes effect.
ARTICLE  THIRTY
NON-DISCRIMINATION
In the performance of this Agreement and in the exercise of this franchise, Grantee shall not discriminate against any person on the ground of or because of race, creed, color, national origin or ancestry, sex, religion or political opinion or affiliation, disability, age, or other class or characteristic protected by applicable law.
ARTICLE THIRTY-ONE
MOST FAVORED JURISDICTION

Channel Availability.  Subject to system capability, Grantee shall offer to subscribers in the Town a similar selection of channels and programming, at no greater subscription cost, as is offered to subscribers to Grantee's system in the unincorporated areas of Charles County, Maryland, and the Town of Indian Head, Maryland.
ARTICLE THIRTY-TWO
COMPETITIVE EQUITY


Section 1:
The Grantee acknowledges and agrees that the Town reserves the right to grant one or more additional franchises to provide Cable Service within the Town.  In the event an application for a new cable television franchise is filed with the Town proposing to serve the Town, in whole or in part, the Town shall provide a copy of the application and any proposed franchise agreement to the Grantee by registered or certified mail or via nationally recognized overnight courier service not later than 30 days before the Town Council conducts a public hearing on the application.


Section 2:
If the Town grants a competitive franchise which contains more favorable or less burdensome terms or conditions than this Franchise Agreement, the Grantee may notify the Town Manager that it wishes to renegotiate certain specified provisions of the Franchise Agreement.  Within 30 days after the Grantee provides such notice, both parties must begin to negotiate in good faith, and either party to this Franchise Agreement may request changes to amend this Agreement so that neither the Grantee’s Franchise Agreement nor that of the competitor contains terms that are more favorable or less burdensome than the other.  For purposes of this section, the franchises must be viewed as a whole, not on a provision-by-provision basis, and the franchises must be compared with due regard for the circumstances existing at the time each franchise was granted.


Section 3:
If a governmental entity other than the Town grants a competitive franchise which contains more favorable or less burdensome terms or conditions than this Franchise Agreement, the Grantee may notify the Town that it wishes to renegotiate certain specified provisions of the Franchise Agreement.  Within 60 days after Grantee provides such notice, both parties must begin to negotiate in good faith, and either party to this Franchise Agreement may request changes to amend this Agreement so that neither the Grantee’s Franchise Agreement nor that of the competitor contains terms that are more favorable or less burdensome than the other.  For purposes of this section, the franchises must be viewed as a whole, not on a provision-by-provision basis, and the franchises must be compared with due regard for the circumstances existing at the time each franchise was granted.  However, if the Town initiates litigation challenging the issuance by the other governmental authority of such competitive franchise within 60 days of such issuance, then any such negotiations shall be postponed until after the litigation is concluded, either through withdrawal of the Town’s complaint or after a final decision is rendered and the time for appeal has expired, whichever is sooner.
ARTICLE  THIRTY-THREE
INSPECTIONS, AUDITS AND REPORTS

Section 1:  Inspection of Records.  Town shall have the right to inspect Grantee's books and records showing the gross revenues from which its franchise payments are computed, or from which such gross revenues may be derived, and the right of audit and re-computation of any and all amounts paid under this Agreement and franchise shall be afforded to Town. Town also shall have the right to inspect Grantee's books and records to the extent reasonably necessary to the enforcement of this Agreement and franchise; provided, however, that any such inspection shall take place within three (3) years from the date the Town receives such payment, after which period any such payment shall be considered final. Grantee shall furnish promptly such records and documents as may be requested by the Town for such inspection, and cooperate with the Town's inspection and audit in any reasonable way. 

Section 2:  Grantee's Reports to Town.  At the same time as Grantee's financial statement is filed with Town each year during the term of this franchise pursuant to Article Seven, Section 1 of this Agreement, Grantee, at the Town’s request, shall file with the Council a report regarding the Grantee's operations under this franchise during the preceding year. The report shall include at least the following information:

(a)  A description of all tiers or levels of service being offered, together with a description of any changes made in service during the reporting year.


(b)  A compilation summarizing service complaints received during the reporting year, by category, the number of complaints in each category, and a discussion of any unresolved complaints.

(c)  Subscriber service information as follows:


(i) The procedure for investigation and resolution of subscriber service complaints, including the telephone number and contact person who may assist in the resolution of complaints.

(ii) Programming services, including channel positioning rates, and charges for all services.

(iii)  Subscriber billing practices including, but not limited to, the following:  frequency of billing, time periods upon which billing is based, advance billing practices, security deposit requirements, charges for late payments or returned checks, payments required in order to avoid account delinquency, availability of credits for service outages, procedures to be followed to request service deletions including the notice period a subscriber must give to avoid liability for such services, and procedures to be following in the event of a billing dispute.



(iv)  Installation policy and service maintenance and termination procedures.


(v)  Change in service procedures.
(vi) Refund policy.

(vii) Office hours.
(viii) Equipment compatibility information. (ix) Pay-per-view availability.

(x) Parental control devices.
ARTICLE  THIRTY-FOUR
LIQUIDATED DAMAGES

Grantee and Town agree that liquidated damages in the amount of One Hundred Dollars ($100) per day are the reasonable damages for the violation or breach of any material provision or condition of the franchise and this Agreement. Payment by the Grantee of the liquidated damages shall be due  thirty (30) days after Grantee's receipt of Town's notice assessing such damages. Town may not assess liquidated damages unless it first has provided Grantee with written notice of the breach or violation and Grantee has not (i) commenced corrective action within thirty (30) days after receipt of such notice, and (ii) completed corrective action within sixty (60) days after receipt of such written notice. If a breach or violation is not reasonably curable within the time limits set forth above, liquidated damages shall not be assessed if Grantee provides, within thirty (30) days after receipt of the notice of violation, a plan satisfactory to the Council to remedy the breach or violation and continues to demonstrate good faith in seeking to correct the breach. Notwithstanding the availability or imposition of liquidated damages pursuant to this Article, Town may use any other remedy available to Town by this Agreement or law for a breach or violation of this Agreement or the franchise. 
ARTICLE  THIRTY-FIVE
SERVICE TO PUBLIC FACILITIES

Section 1.  Cable Television Service. The Grantee shall furnish, without charge, at least one outlet of service to public, private and parochial school locations within the Town for educational purposes upon request by the Town. Such service shall include the basic service and expanded basic service as made available to Grantee's regular subscribers from time to time, but shall not include pay-per-view channels. The Grantee also shall furnish, upon request of the Town and without charge, one connection each to the Town Police Department, to the Town fire and rescue department, and to the Town administrative offices. Said service will include the basic and expanded service as made available to Grantee's regular subscribers from time to time.


Section 2.  Cable Modem Service. The Grantee shall offer to provide, at the Town’s option, data-over-cable services through its business-oriented cable modem service to the following locations within the incorporated Town of La Plata:


La Plata Town Hall


La Plata Police Department


La Plata Community Center


La Plata Public Works Department


La Plata Train Station

La Plata Fire Museum

ARTICLE  THIRTY-SIX
PUBLIC ACCESS

Residents of the Town of La Plata have the right to use the County’s public access facilities under the terms and conditions set forth by the County.  
ARTICLE  THIRTY-SEVEN
AUDIO-VISUAL EQUIPMENT GRANT

The Grantee shall provide a one-time capital grant in the amount of Sixteen Thousand Dollars ($16,000) towards the cost of audio-visual equipment for use by the Town.  The Franchisee will provide this grant within ninety (90) days of notice from the Town.  Town shall allocate such amount to this use exclusively.  The Grantee shall have the option of acquiring and/or purchasing such audio-visual equipment on the Town’s behalf.
ARTICLE THIRTY-EIGHT
GENERAL PROVISIONS

Section 1: Failure of Town to Enforce Franchise.  Grantee shall not be excused from complying with any of the terms or conditions of this franchise by any failure of Town on any one or more occasions to insist on or to seek compliance with any such terms or conditions.


Section 2: Contest of Validity.  Grantee agrees that the Franchise was granted pursuant to processes and procedures consistent with applicable law; that no provision, condition or term of the Franchise, the Ordinance or this Franchise Agreement at the time of the signing of the Franchise was unlawful, unreasonable or arbitrary, void or unenforceable; and that it enters into this Franchise Agreement freely and voluntarily, without any duress or coercion, after free and full negotiations, after carefully reviewing all of the provisions, conditions and terms of this Franchise Agreement, and after consulting with counsel; and further  agrees that it will not oppose intervention by the Town in any proceeding affecting the Franchisee's Cable System.


Section 3:  Choice of Law.  This Agreement is deemed to have been entered into in the State of Maryland and shall be construed and interpreted in accordance with the laws of Maryland, without regard to its principles governing choice or conflict of laws.

Section 4:  Forum for Litigation.  Any action relating to this Agreement or the franchise granted to Grantee by this Agreement shall be brought in the Circuit Court for Charles County, Maryland, or in the United States District Court for the District of Maryland. Grantee consents to personal jurisdiction and venue in both Courts.


Section 5:  Binding Effect.  This Agreement shall be binding on Town, Grantee, and their respective lawful successors and assigns.


Section 6:  Entire Agreement.  This Agreement constitutes the entire agreement between the Town and Grantee with respect to the subject matter hereof and supersedes all prior discussions, negotiations, representations, agreements and warranties. This Agreement may be amended only by another written document signed by Town and Grantee and approved by ordinance of the Council.


Section 7:  Acceptance of Franchise.  Grantee shall be deemed to accept this franchise by execution of this Agreement after its approval by the Council. 


Section 8:  Severability.  If any term, condition, or provision of this Agreement shall, to any extent, be held to be invalid or unenforceable, the remainder hereof shall be valid in all other respects and continue to be effective.  In the event of a subsequent change in applicable law so that the provision which had been held invalid is no longer invalid, said provision shall thereupon return to full force and effect without further action by the Town and shall thereafter be binding on the Franchisee and the Town.

Section 9.  Time of the essence.  Time is of the essence in Town’s and Grantee’s performance of its obligations under this Agreement.

IN WITNESS WHEREOF, this Franchise Agreement has been executed by the duly authorized representatives of the parties as set forth below, as of the date set forth above.
Attest: 






TOWN OF LA PLATA
___________________________________

________________________________
Judith T. Frazier, Town Clerk
Douglas R. Miller, Town Manager
Attest: 






COMCAST OF MARYLAND, INC.
___________________________________

________________________________







Bruce D. Abbott








Vice President and General Manager
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