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	Johel LTD - Annexation Agreement (Effective 11-12-11)


AMENDED AND RESTATED 

ANNEXATION AGREEMENT AND 

AMENDMENT TO EXISTING ANNEXATION AGREEMENT



	THIS ANNEXATION AGREEMENT AND AMENDMENT TO EXISTING ANNEXATION AGREEMENT, hereinafter referred to as this “Agreement”, entered into this ______ day of ______________________, 2011, by and between TOWN OF LA PLATA, a municipal corporation of the State of Maryland (hereinafter referred to as “the Town”), party of the first part; JOHEL LIMITED PARTNERSHIP, a Maryland limited partnership (hereinafter referred to as “Johel”), party of the second part; FCD-DEVELOPMENT, LLC, a North Carolina limited liability company (hereinafter referred to as “FCD”), party of the third part; WAL-MART REAL ESTATE BUSINESS TRUST, a Delaware statutory trust (hereinafter referred to as “Wal-Mart”), party of the fourth part; FAISON-ROSEWICK, LLC, a North Carolina limited liability company (hereinafter referred to as “Faison-Rosewick”), party of the fifth part; and EXCEL ROSEWICK, LLC, a Delaware limited liability company (hereinafter referred to as “Excel”), party of the sixth part.

	EXPLANATORY STATEMENT: Johel, Faison-Rosewick and FCD have filed or joined in a Petition for Annexation and for Amendment of Annexation Agreements with the Town in accordance with the provisions of Article 23A, Section 19, of the Maryland Annotated Code, which Petition has been supplemented by Johel, Faison-Rosewick and FCD (Johel, Faison-Rosewick and FCD collectively hereinafter are referred to as “Petitioners”).  This Petition requests the Town to annex into the corporate limits of the Town the real property that adjoins and is contiguous to the existing corporate limits of the Town consisting of 14.111 acres of land, more or less, described on Exhibit A attached to this Agreement, and referred to in this Agreement as the “Tract”.  The Tract consists of two parcels of land that are contiguous to each other.  Johel is the owner of that parcel of land (hereinafter referred to as the “Johel Parcel”) consisting of 10.000 acres, more or less, described on Exhibit B attached to this Agreement and incorporated herein by reference, being all or part of that land described in a Deed recorded among the Land Records of Charles County, Maryland in Liber 4143, page 492.  The State of Maryland owns the second parcel of land, consisting of that portion of U.S. Route 301 containing 4.111 acres, more or less, described on Exhibit C attached to this Agreement and incorporated herein by reference.

	FCD is the contract purchaser of the Johel Parcel.  As to the Johel Parcel, FCD joins in this Agreement for the purpose of acknowledging and consenting to its terms.  Wal-Mart has entered into an agreement with FCD and Faison-Rosewick for the purchase of approximately 22.37 acres, which includes all of the Johel Parcel and a portion of adjoining Jennings Parcel (described below) owned by Faison-Rosewick (the “Future Wal-Mart Tract”).  Wal-Mart desires to construct a retail facility (the “Proposed Wal-Mart Store”) on the Future Wal-Mart Tract, and to sell and/or lease its existing property, as of the date of this Agreement, located within the Town, known as Parcel 474, on Tax Map 33, with a street address of 40 Drury Drive, La Plata, Maryland (the land and building collectively the “Existing Wal-Mart Store”) for other uses.  By executing this Agreement, Wal-Mart, as the contract purchaser of the Future Wal-Mart Tract, joins in this Agreement for the purpose of acknowledging and consenting to its terms.

	Faison-Rosewick is the owner of that parcel of land (hereinafter referred to as the “Jennings Parcel”) consisting of 18.0124 acres, more or less, described on Exhibit D attached to this Agreement and incorporated herein by reference, being all or part of that land described in that Deed recorded among the Land Records of Charles County, Maryland in Liber 5965, page 647. The Jennings Parcel is contiguous to and lies immediately to the north and east of the Johel Parcel.  The Jennings Parcel was annexed into the corporate limits of the Town pursuant to La Plata Town Council Resolution No. 06-4, and is subject to the terms and conditions of an Annexation Agreement dated June 13, 2006, recorded among the Land Records of Charles County, Maryland, in Liber 6034, page 554 (hereinafter referred to as the “Rosewick Jennings Annexation Agreement”).  FCD, Faison-Rosewick and the Town intend by this Agreement to amend, as expressly provided herein, the Rosewick Jennings Annexation Agreement so that the Johel Parcel and the Jennings Parcel may be developed as one integrated commercial development, and such amendment shall not change or modify the rights or obligations of any other land owner that is an original party to the Rosewick Jennings Annexation Agreement.

	Faison-Rosewick further was the developer of those parcels of land (hereinafter collectively referred to as the “Rosewick Parcel”) known as Lots 1 and 2 on the Plat entitled “Plat of Correction, Lots 1, 2, Rosewick Limited Partnership”, as recorded in Plat Book 58, at Folios 433, 434 and 435, among the Land Records of Charles County, Maryland; and consisting of 38.7056 acres, more or less, further described on Exhibit E attached to this Agreement and incorporated herein by reference, being all or part of that land described in a Deed recorded among the Land Records of Charles County, Maryland, in Liber 5960, page 468.  Excel is the owner of Lot 1 of the Rosewick Parcel pursuant to a certain deed recorded among the Land Records of Charles County, Maryland in Liber 7278, at Folio 174.   The Rosewick Parcel was also annexed into the corporate limits of the Town pursuant to La Plata Town Council Resolution No. 06-4, effective, June 28, 2006, and also is subject to the Rosewick Jennings Annexation Agreement.  The Rosewick Jennings Annexation Agreement contemplated the coordinated development of the Rosewick Parcel and the Jennings Parcel.  By executing this Agreement, Faison-Rosewick, as the developer of the Rosewick Parcel and Excel, as owner of Lot 1 of the Rosewick Parcel, consent to the modification of the Rosewick Jennings Annexation Agreement as provided herein.

	Petitioners previously sought, unsuccessfully, to have the Tract annexed into the corporate limits of the Town.  At that time the parties to this Agreement entered into an unrecorded Annexation Agreement and Amendment to Existing Annexation Agreement dated October 12, 2010.  The parties desire and intend by this Agreement to amend, restate in its entirety and replace the October 12, 2010, Annexation Agreement and Amendment to Existing Annexation Agreement.

	The Town and the Petitioners, Faison-Rosewick and Excel desire to enter into this Agreement to establish certain terms, circumstances and conditions upon which the Town agrees to consider annexing the Tract into the corporate limits of the Town and which will be applicable to the Johel Parcel and, as provided herein to the Jennings Parcel and Lot 1 of the Rosewick Parcel, after the annexation becomes effective.  The provisions of this Agreement are in addition to any other terms and conditions that may be set forth in a resolution of the Town Council providing for the annexation of the Tract and any other Town ordinances, rules and regulations that may be applicable to the development and use of the Tract after it is annexed into the Town.

	NOW, THEREFORE, WITNESSETH, that for and in consideration of the mutual promises and covenants hereinafter set forth, and other good and valuable considerations, the receipt of which is hereby acknowledged, the parties agree as follows:

	1.	Agreement to Consider Annexation.

	The Town Council agrees to consider enacting a resolution approving the annexation of the Tract into the corporate limits of the Town, subject to the terms and conditions set forth in this Agreement and any other terms and conditions contained in the annexation resolution.

	2.	Condition Precedent.

	The terms, covenants, conditions and effectiveness of this Agreement except for Paragraph 13, all as hereinafter set forth, are contingent upon the enactment of the annexation resolution by the Town Council as to the Tract, and the taking effect of such resolution.  The provisions of Paragraph 13 are effective upon the execution of this Agreement by all parties and remain in effect regardless of whether the annexation becomes effective.

	3.	Design, Development, Use and Maintenance Criteria and Restrictions for Johel Parcel and Jennings Parcel.

		a.	Use Restrictions.

			i.	Except as provided or may be limited in this Paragraph 3 or by Article 23A, §9(c), of the Maryland Annotated Code, the Johel and Jennings Parcels may be used for any use permitted in the Town zoning district in which such lands may be classified from time to time.  Any use that is lawful under the Town’s zoning ordinance when that use is commenced shall not be rendered in violation of this Agreement by a subsequent change in the zoning ordinance that would render such use unlawful and the continuation of such use shall be governed by the non-conforming use provisions of the Town’s zoning ordinance in effect at the time.

			ii.	The Johel and Jennings Parcels may not be developed, improved or used for or with a free-standing fast-food restaurant, as that term is defined in the Town’s zoning ordinance from time to time.  This section shall not be construed to prohibit the establishment of a food tenant, which may include a fast-food restaurant, located entirely within the Proposed Wal-Mart Store, provided that the Proposed Wal-Mart Store shall not have a drive-through window feature for the use of such tenant.

			iii.	If and when developed, the Johel Parcel and the Jennings Parcel shall be developed as part of one integrated commercial development containing a mix of retail and office uses in a manner which, subject to such modifications as may be required or permitted by other provisions of this Agreement, or as may otherwise be approved by the Town, is substantially similar to the development conceptually depicted and described on the Conceptual Site Plan prepared by The Faux Group, Inc., dated April 28, 2010, attached hereto, and made a part hereof, as Exhibit F (the “Site Plan”), and in the document entitled “La Plata Crossing, Applicant’s Written Response to Commercial Highway District Community Design Guidelines”, dated April 28, 2010 (the “Conceptual Design Guidelines”), attached hereto, and made a part hereof, as Exhibit G.  If and when that portion of the Jennings Parcel outside of the Future Wal-Mart Tract is developed, FCD shall develop at least 50,000 square feet of Class A office space on that portion of the Jennings Parcel outside of the Future Wal-Mart Tract. 

			iv.	From and after the date when the Jennings Parcel is cleared and graded, either for the Proposed Wal-Mart Store, or for the development of the balance of the land outside of the Future Wal-Mart Tract, as to each retail/commercial pad site created on the balance of the Jennings Parcel outside of the Future Wal-Mart Tract, until the respective pad site is developed and constructed upon, FCD shall: (A) grade, stabilize and plant with grass seed, each such pad site; and (B) maintain each such pad site as green area in a good and orderly condition, by periodic mowing during the growing seasons and by removal of any debris or trash. 

			v.	No products, merchandise, seasonal items, vehicles, or product containers shall be sold or stored on any outdoor store entry-way (except for the loading docks), parking lot, drive aisle, roadway or sidewalk developed, constructed and used on the Johel Parcel and/or the Jennings Parcel, except that, any occupant, tenant or owner that operates a rental car facility shall have the right to store rental cars on site in accordance with applicable laws and ordinances. 

			vi.	There shall be no drive-through windows on any building developed or constructed on the Johel Parcel or the Jennings Parcel, except that any bank or financial institution that provides retail banking and that is developed, constructed and operated on the Jennings Parcel outside of the Future Wal-Mart Tract may contain a drive-through window

		b.	Design Criteria

			i.	The design criteria in this Paragraph 3.b. shall govern all development on the Johel Parcel and the Jennings Parcel:

			ii.	Design of the development on the Johel Parcel and the Jennings Parcel shall be consistent with the Conceptual Design Guidelines, subject to such modifications as may be required by other provisions of this Agreement and by the Town’s Design Review Board and, if applicable, by the Town’s Planning Commission.

			iii.	Petitioners shall develop and implement a comprehensive and coordinated program of architectural, landscaping, site entrance and signage design standards consistent with the Town’s sign ordinance, or any variance granted thereto, to ensure aesthetic and architectural harmony and a unified thematic treatment within the development on the Johel Parcel and the Jennings Parcel, and with development on the Rosewick Parcel.  The final design standards shall be subject to approval by the Town’s Planning Commission and Design Review Board, and, after approval, shall be incorporated into Town development approvals and into restrictive covenants that run with the land and are enforceable by the owners of the Johel Parcel and the Jennings Parcels.  The restrictive covenants shall be subject to prior approval by the Town Attorney and recorded among the Land Records of Charles County prior to the Town’s issuance of the first building permit for development on either the Johel Parcel or the Jennings Parcel.

			iv.	All buildings to be developed on the Johel Parcel and the Jennings Parcel shall maintain a building setback of not less than seventy five (75) feet from the respective Parcels’ property lines along the U.S. Route 301 property frontage.

			v.	The development and use of the Johel Parcel and the Jennings Parcel shall provide for the installation and perpetual maintenance of a Landscaped Buffer along the U.S. Route 301 property frontage.   The intent of this Landscaped Buffer is to ensure the installation of a vegetated screen, of adequate density and dimension, to provide screening of views of the commercial buildings, parking lots, and loading dock facilities within the shopping center from U.S. Route 301. Final approval of the number, species, and arrangement of specific planting materials and hardscape elements throughout the Johel Parcel and the Jennings Parcel shall be rendered by the Town’s Design Review Board as part of the site design and building permit approval processes.  The following are design requirements for the Landscaped Buffer and the remainder of the Johel Parcel and the Jennings Parcel:

				A.	 The depth of the Landscaped Buffer from the respective Parcels’ property lines to the on-site pavement edge shall be not less than seventy-five (75) feet in that section of the U.S. Route 301 frontage directly adjacent to the west side of the Wal-Mart building, and not less than forty-five (45) feet for the remaining Route 301 frontage. 

				B.	 The Landscaped Buffer shall include an earthen berm extending the full property frontage along U.S. Route 301 and wrapping at the corner with Rosewick Road, starting at the western property line corner terminus, to a distance of not less than seventy-five (75) feet as measured from the property line point on Route 301 just before the property line begins angling into the intersection.  The top of the berm shall have a minimum average height of four (4) feet above the elevation of the adjacent site parking and internal roadways.  

C.	 Plant materials shall be varied and installed in mixed groups in mulched planting beds that include a diversity of heights, foliage types, and bloom times so as to avoid mono-culture planting rows.  The mix of plant materials in the overall Landscaped Buffer design shall be divided evenly between shade trees, evergreen trees, evergreen shrubs and deciduous flowering shrubs.

D.	Plant selection shall emphasize selection of Hardiness Zone 7 plant species which are tolerant of drought, reflected heat, poor drainage, and root zone compaction, and will survive with minimal maintenance.

E.	The Landscaped Buffer’s grading and planting shall be designed to provide interest and appeal with special attention given to the design character at the corner of U.S. Route 301 and Rosewick Road.

F.	The following are minimum plant sizes at the time of initial installation or subsequent replacement, all heights to be measured above finished grade:

	I.	Shade trees – 12’ - 14’ in height and 2½” - 3” DBH.

II.	Evergreen trees – 7’ - 8’ in height B&B or 7 gallon container.

					III.	Evergreen shrubs – 30” - 36” in height or 5 gallon container.

					IV.	Flowering shrubs – 24” – 30” in height or 3 gallon container.

					V.	Ornamental grasses, if any – 3 gallon container.

				G.	All plant material shall comply with the standards of the American Nurseryman’s Association and have a minimum two year warranty which includes a commitment for watering.  

				H.	All landscape shall be adequately maintained and plant materials that die, are destroyed or are removed shall be replaced promptly to ensure the ongoing integrity of the landscape.

			vi.	Petitioners shall provide coordinated gateway treatments at the entrances to the Jennings Parcel and the Johel Parcel, and at the intersection of Rosewick Road and U.S. Route 301, substantially as set forth in the Conceptual Design Guidelines. These gateway treatments shall be coordinated with gateway treatments at entrances to the Rosewick Parcel.  The gateway treatments must be approved by the Town’s Design Review Board.

			vii.	The site design for the development of the Johel Parcel and the Jennings Parcel shall incorporate in the outdoor common areas of the development two (2) areas designated as outdoor spaces or areas to promote a pedestrian-friendly atmosphere. The sizes and locations of these outdoor areas shall be substantially as shown on the Site Plan, and shall be subject to the reasonable approval of the Town’s Design Review Board.  Petitioners shall construct on one of these common areas a gazebo substantially similar in size, design, materials and color to the gazebo currently installed in the development on the Rosewick Parcel.  The gazebo shall be installed prior to the issuance of the first occupancy permit for the Johel Parcel or the Jennings Parcel, shall be maintained in good, clean and safe condition and shall be repaired or replaced promptly as reasonably necessary.

			viii.	In the event of a conflict between any of the documents referred to in Paragraph 3.a.iii of this Agreement and (i) any other provision of this Agreement, the other provision of this Agreement shall prevail; or (ii) any provision of law, the provision of law shall prevail.

			ix.	Access from the Johel Parcel and the Jennings Parcel to U.S. Route 301 shall comply with all requirements of the Maryland Department of Transportation, State Highway Administration.

			x.	The Jennings Parcel and the Johel Parcel shall be developed in a manner that is consistent with the goals and objectives of the Town’s Comprehensive Plan, including, but not limited to, the provision of the Comprehensive Plan regarding the Protection of Sensitive Areas.

 			xi.	The Jennings Parcel and the Johel Parcel shall be developed in a manner that includes strategies, and establishes a land use plan to limit the amount of impervious surfaces and storm water runoff after development, with the goal that storm water runoff into High Quality Waters of the Zekiah or Port Tobacco watersheds will be managed by implementing Environmental Site Design (ESD) to the Maximum Extent Practicable (MEP) in accordance with the latest State stormwater management regulations . 

		c.	Development Requirements.  

		In addition to any other requirements specified in this Agreement, and prior to the issuance of the first occupancy permit for the Johel Parcel or the Jennings Parcel, Petitioners shall install a pedestrian sidewalk on the south side of Rosewick Road from U.S. Route 301 to the existing sidewalk/hiker-biker pathway on Rosewick Road.  This sidewalk shall be located on the Jennings Parcel, and shall be constructed in accordance with currently established Town specifications and details. Notwithstanding the provisions of this subparagraph 3.c., Petitioners shall have no obligation to install the sidewalk to the extent, and only to the extent, that a bike and pedestrian pathway has been installed on Rosewick Road abutting the Jennings Parcel by the Charles County Commissioners in conjunction with the construction of Rosewick Road.				d.	Maintenance Requirements.  

		Prior to the issuance of the first occupancy permit for construction on the Johel Parcel or the Jennings Parcel, Petitioners shall prepare and record among the Land Records of Charles County, covenants, conditions and restrictions running with and binding the Johel Parcel and the Jennings Parcel.  The covenants, conditions and restrictions shall be subject to the prior review and approval by the Town Attorney.  The covenants, conditions and restrictions shall outline the obligations of the property owners for the maintenance, repair and replacement of common areas, gazebo and parking areas and maintenance and replacement of landscaping on the Johel Parcel and the Jennings Parcel to ensure the maintenance, repair and replacement, as appropriate, of all common areas, the gazebo, parking areas and landscaping.

	4.	Restriction on Use of Potable Water.

	Petitioners agree that potable water shall not be used for landscaping irrigation on the Johel Parcel or the Jennings Parcel, except only as may be necessary during the first twelve (12) months following the installation of each landscaping element  required by this Agreement or by Town law in order to initially establish each such landscaping element.

	5.	Public Sewer Easement.

	If reasonably requested by the Town prior to the installation of water and sewer lines and facilities on the Johel Parcel and the Jennings Parcel, Petitioners shall grant to the Town, without additional consideration and free and clear of liens and encumbrances, a perpetual twenty feet (20’) wide public sewer easement across the Jennings Parcel and/or the Johel Parcel in an area to be reasonably and mutually agreed upon, for the Town to provide public sewer lines to any land annexed into the Town in the future on the west side of U.S. Route 301.  The Town shall be solely responsible for the cost of any construction of any line or facility within the Town’s easement.  The Town’s easement shall be located as to not interfere with the development and/or construction on the Johel Parcel or the Jennings Parcel.  

	6.	Video Surveillance.

	Prior to the issuance of an occupancy permit for the Proposed Wal-Mart Store, Wal-Mart shall install, and after installation, shall maintain in a functional status, and repair and replace as necessary to maintain functionality, a system of exterior video surveillance (or digital or other current technology) to provide recorded monitoring of site entrances from Route 301 and Rosewick Road, parking lots, loading areas and exterior of the buildings on the Future Wal-Mart Tract.  The system of video surveillance (or digital or other current technology) shall provide for exterior surveillance through a series of pole mounted and building mounted cameras.  The video surveillance system (or digital or other current technology) shall be installed and operational before the Town issues an occupancy permit for the Proposed Wal-Mart Store.  Wal-Mart shall work cooperatively with the Town’s Police Department to provide access to recorded surveillance records in the event that a crime has occurred, or is reasonably suspected to have occurred, and is reasonably believed to be recorded on Wal-Mart’s surveillance system.

	7.	Water Reducing Fixtures.

	Petitioners shall ensure that, to the extent commercially available, all plumbing fixtures installed in all buildings constructed on the Johel Parcel and the Jennings Parcel shall bear a U.S. Environmental Protection Agency “Water Sense” label or be of equivalent water-efficiency and laboratory certified design.

	8.	Sustainability Features.

		a.  	The buildings to be constructed outside of Future Wal-Mart Tract.

		With respect to any buildings to be constructed outside the Future Wal-Mart Tract, currently identified on the Site Plan as: “Building 1: Office 3 Floor 50,000 SF”, “Building 2 Retail 4000 SF”, “Building 3 Retail 6000 SF” and “Building 4 Retail 4000 SF”, FCD shall use best efforts to attempt to obtain Leadership in Energy and Environmental Design (LEED) “Core and Shell” certification for all building design and construction.  FCD shall engage the services of one or more consultants who have specific expertise in designing buildings to LEED Core and Shell standards and in preparing and processing applications for LEED certification.  FCD shall provide to the Town as part of its construction permit applications copies of all applications to be submitted for LEED certification, and further shall provide to the Town copies of all LEED certifications and rejections of certification promptly after they have been received. 

		b.	The Proposed Wal-Mart.

		With respect to the Proposed Wal-Mart Store, currently identified on the Site Plan as “Wal-Mart Supercenter #2853” on the Future Wal-Mart Tract, the following or comparable sustainable features shall be incorporated into the building’s design and construction:

			i. 	A daylight harvesting system which includes electronic continuous dimming ballasts, computer-controlled daylight sensors, and skylights.

			ii. 	Occupancy sensors in most non-sales areas (such as restrooms, break rooms and offices) which automatically turn the lights off when the space is unoccupied.

			iii. 	Illumination of exterior building signage and most refrigerated food cases with light emitting diodes.

			iv. 	A centralized energy management system to monitor and control the heating, air conditioning, refrigeration and lighting systems.

			v. 	Active dehumidification systems to allow refrigeration systems within food sales areas to operate more efficiently.

			vi. 	White membrane roof features to provide higher reflectivity and to reduce building energy consumption.

			vii. 	The utilization of non-ozone depleting refrigerant in refrigeration systems.

			viii. 	The use of high-efficient urinals that utilize only 1/8 gallon of water per flush or less, within restroom facilities.

			ix. 	The use of toilets within restroom facility designed to utilize at least twenty percent (20%) less water compared to mandated EPA standards as of April 2010.

			x. 	The use of toilets with built-in water turbines to generate the power required to activate the flush mechanism.

			xi. 	Heat reclamation features to reclaim waste heat from on-site refrigeration equipment to supply some of the hot-water requirements for the facility.

			xii. 	The utilization of a 15-20 percentage replacement of fly ash and/or slag in the concrete mix associated with the construction of the structure.

			xiii. 	The use of exposed concrete floors to reduce surface applied flooring materials, and reduce the need for chemical floor cleaners, wax strippers and propane-powered buffing.

			xiv. 	The reduction of volatile organic compounds of exterior and interior field paint coatings through the use of better performing standard pain products with lower volatile organic compound content limits.

		c.  	Green Building Codes.

		The Proposed Wal-Mart Store shall be constructed in accordance with ANSI/ASHRAE/USGBC/IES Standard 189.1, Standard for the Design of High Performance, Green Buildings Except Low-Rise Residential Buildings.  If any provision of Paragraph 8.b. or this Paragraph 8.c. conflicts with any applicable building code of the Town at the time that Wal-Mart makes application for its building permit for the Future Wal-Mart Tract, the more restrictive provision shall apply. 

		d.	Green Features Consultant.

		Prior to the filing of an application for the first permit for construction of a building on the Johel Parcel or the Jennings Parcel, Wal-Mart and/or FCD shall pay to the Town the sum of up to Twenty-Five Thousand Dollars ($25,000.00) to be used by the Town to engage a consultant to participate on behalf of, and advise the Town, regarding compliance of buildings to be constructed on the Johel Parcel and the Jennings Parcel with the requirements of this Paragraph 8.  The Town shall provide an invoice evidencing the work performed by the consultant.

	


9.	Re-Use of Existing Wal-Mart Store.

		a.	No later than the date the Annexation becomes final and effective, Wal-Mart shall list the Existing Wal-Mart Store for sale and/or lease with a commercial real estate broker, and shall utilize commercially reasonable methods to market the property for sale and/or lease.  Wal-Mart shall not impose use or non-competition restrictions on the sale or lease of the Existing Wal-Mart Store that may have the effect of restricting or limiting potential buyers or lessees.  

		b.	Until Wal-Mart transfers title to the Existing Wal-Mart Store to an unrelated third party, Wal-Mart shall continue to maintain the exterior of the building and the property’s landscaping and exterior lighting; shall keep the parking lot areas reasonably free from debris and litter; and shall take reasonable measures to prevent loitering in and around the Existing Wal-Mart Store.  If Wal-Mart retains title and leases the Existing Wal-Mart Store, Wal-Mart shall cause its tenant(s) to also comply with the provision of this subparagraph 9.b.	

		c.	To ensure compliance with the provisions of Paragraph 9.b., prior to the issuance of a use and occupancy permit for the Proposed Wal-Mart Store Wal-Mart shall provide the Town with maintenance security in the form of cash, a certified check, or an irrevocable letter of credit, in the amount of Fifty Thousand Dollars ($50,000.00).  If Wal-Mart fails or refuses, within a reasonable time specified in written notice from the Town to Wal-Mart, to remedy any condition that, in the Town’s reasonable judgment, violates the provisions of Paragraph 9.b., the Town may use such security to correct the condition.  If, at any time, the Town has used at least Twenty-Five Thousand Dollars ($25,000.00) of such security, Wal-Mart, upon written notice from the Town, promptly shall provide the Town with additional security to restore the total amount of security to Fifty Thousand Dollars ($50,000.00).   When title to the Existing Wal-Mart Store is transferred to an unrelated third party, or at least one-half of the total useable square footage of the Existing Wal-Mart Store is occupied by a lessee unrelated to Wal-Mart, the Town shall release all remaining security to Wal-Mart.  If title to the Existing Wal-Mart Store is transferred to a related party, the Town shall release all remaining security to Wal-Mart at such time as the related party obtains a use and occupancy permit to use at least one-half of the total usable square footage of the building for permitted commercial purposes.

		d.	Wal-Mart and the Town acknowledge that a protracted vacation of the Existing Wal-Mart Store is not in the best interest of the Town or Wal-Mart.  Therefore, in order to provide the Town with funds to enhance the economic vitality and viability of surrounding commercial businesses and to incentivize the re-use of the Existing Wal-Mart Store:

i.	Prior to the date of full execution of this Agreement, Petitioners have provided to the Town one or more letters of intent or letters of interest from retailers proposing to lease and/or purchase at least one-half (½) of the total usable square footage of the Existing Wal-Mart Store, which the Petitioners acknowledge was a condition precedent to the Town’s willingness to enter into this Agreement.  Faison-Rosewick, FCD and Wal-Mart will use their best commercial efforts to sell and/or lease the Existing Wal-Mart Store so as to minimize the time period during which the Existing Wal-Mart Store remains unoccupied after Wal-Mart vacates the Existing Wal-Mart Store.

ii.	On or before the issuance of a building permit for any part of the project proposed by the Petitioners on the Jennings Parcel and/or the Future Wal-Mart Tract, Faison-Rosewick, FCD and/or Wal-Mart will provide to the Town security in the amount of $500,000.00 in the form of cash, certified check or two irrevocable letters of credit in the amount of $250,000 each (“security”) to guaranty the sale and/or lease of at least one-half (½) of the total usable square footage of the existing Wal-Mart Store.  

iii.	On or before the time that Faison-Rosewick, FCD and/or Wal-Mart are ready and make application for a use and occupancy permit on the first building completed in the proposed project on the Jennings Parcel and/or the Future Wal-Mart Tract, Faison-Rosewick, FCD and/or Wal-Mart will present to the Town, one or more binding, non-contingent leases or sales contracts representing the legal obligation of one or more retailers to purchase and/or lease at least one-half (½) of the total usable square footage of the Existing Wal-Mart Store.  

iv.	If such leases and/or sales contracts are presented within the time set forth in subparagraph iii. above, the Town shall continue to hold the security until the tenant(s) or new owner(s) of the Existing Wal-Mart Store thereunder occupy the Existing Wal-Mart Store (as evidenced by a use and occupancy permit issued by the Town), and open for business to the public within the Existing Wal-Mart Store, and thereupon the Town shall promptly return the security to the party that submitted the security to the Town.  

v.	If such leases and/or sales contracts are not presented within the time set forth in subparagraph iii above, or, if the tenant(s) or new owner(s) thereunder does/do not occupy the Existing Wal-Mart Store and open for business to the public within: 

A.	One (1) year following the date that Wal-Mart ceases doing business to the public in the Existing Wal-Mart Store, then the Town shall have the immediate right to draw on 50% of the amount of the security, which may consist of one of the two letters of credit ; and

B.	Two (2) years following the date that Wal-Mart ceases doing business to the public in the Existing Wal-Mart Store, then the Town shall have the immediate right to draw on the remaining 50% of the amount of the security, which may consist of the second of the two letters of credit.

When the Town draws down on the security under Items A or B of this Paragraph 9.d.v., the Town shall convert the same to cash as a fund to enhance economic viability and vitality of surrounding commercial businesses and to incentivize the re-use of the Existing Wal-Mart Store, and for economic and community development, as the Town shall deem reasonable and appropriate.

vi.	If the security is drawn on by the Town under the terms of this Agreement, Faison-Rosewick, FCD and Wal-Mart shall not be entitled to any refund, reimbursement or rebate of any of the security thereof under any circumstances.

vii.	If the security is drawn on by the Town as described herein, Faison-Rosewick, FCD and Wal-Mart shall nonetheless continue to use their best commercial efforts to sell and/or lease the Existing Wal-Mart Store.

			viii.	Upon the presentation to the Town of binding, non-contingent, sales contracts and/or leases for at least one-half (½) of the total usable square footage of the Existing Wal-Mart Store under subparagraph iii above, or the Town having the right to draw down the security under subparagraph v.B. above, whichever occurs first, Faison-Rosewick, FCD and Wal-Mart shall be entitled to obtain use and occupancy permits for their respective buildings on the Jennings Parcel and the Future Wal-Mart Tract, and the Town will issue the same as to each such building upon proper application and completion of applicable requirements.  Notwithstanding anything to the contrary provided herein, or under applicable law, Faison-Rosewick, FCD and Wal-Mart do hereby expressly subject their rights to the issuance of use and occupancy permits on any building to be constructed on the Jennings Parcel and/or the Future Wal-Mart Tract to the provisions of this Paragraph 9.d. of this Agreement; and Faison-Rosewick, FCD and Wal-Mart may not compel the Town to issue any such use and occupancy permit until they have presented to the Town binding, non-contingent, sales contracts and/or leases for at least one-half (½) of the total usable square footage of the Existing Wal-Mart Store under subparagraph iii above, or until the date the Town has the right to draw down the security under subsparagraph v.B., whichever occurs earlier.  Nothing in this Paragraph 9 shall authorize the Town to withhold any use or occupancy permit for any project on the Property, for reasons related to this Paragraph 9, from and after the date that the Town has the right to draw down the security under subparagraph v.B.

			ix.	Notwithstanding any other provision of this Paragraph 9, the Town shall provide written notice to the Petitioners at least ten (10) days prior to the date that the Town intends to draw down on security in the form of an irrevocable letter of credit described herein, and the Petitioners shall be entitled to elect to satisfy the obligation under any such irrevocable letter of credit with a wire transfer of readily available cash funds to the Town in a like amount.  Any such wire transfer shall occur within ten (10) days following the date of the Town’s written notice, and upon the wire transfer of readily available cash funds in the same amount as the irrevocable letter of credit, the Town shall release the irrevocable letter of credit to the party or parties that place the same with the Town.  In the event that cash is so transferred by any of the Petitioners, the Town shall have all of the same rights and remedies to that cash as the Town would have to the proceeds of the irrevocable letter of credit under the terms of this Agreement.

	10.	Financial Contributions.

	Within ninety (90) days after the Town’s approval of the first site plan for development on the Jennings Parcel or the Johel Parcel, Wal-Mart and/or FCD shall make the following financial contributions: 

		a.  	To the La Plata Community Foundation in the amount of Fifty Thousand Dollars ($50,000.00).

		b.	To the Town in the amount of Seventy-Five Thousand Dollars ($75,000.00) for purposes of transportation improvements or economic analysis as determined by the Town Council.

	11.	Broadband Node.

	It is understood that the Town is considering the institution of a communications network to enhance and extend advanced broadband network services for Wi-Fi access, public safety, public works, and fixed broadband wireless access, including voice-over-IP within the Town.  FCD, Faison-Rosewick and Excel agree to work cooperatively with the Town to identify reasonably agreeable locations on buildings located, or to be located, on the Jennings Parcel, the Johel Parcel and Lot 1 of the Rosewick Parcel, (with the exception of the Lowes Property, the Giant Building, the Giant Gas Building or the Wachovia Bank Building), for the location of hardware that may be needed for such a communications network.  The location for such hardware on the Johel and Jennings Parcels shall be identified prior the issuance of the first certificate of occupancy for any use on the Johel and Jennings parcels. The location for such hardware on the Rosewick Parcel shall be identified as soon as reasonably practicable after the annexation of the Johel Parcel becomes effective, and the final installation of any equipment shall be subject to an agreement providing the property owners with prior notification before any installation of equipment, information concerning the precise location of the equipment, and indemnification against any property damage or personal injury associated with the installation and operation of the equipment.

	12.	Access to Water Tower and Well.

	FCD shall not interfere with any efforts by the Town to ensure that access to the Town’s water tower located on the south side of the Jennings Parcel shall be and remain gated and locked.  The Town shall provide a key, combination, access code or other information or other means necessary for the Town to obtain access through the gate.  The Town shall ensure that the gate is locked at the conclusion of Town activities at the water tower site.

	13.	Payment of Annexation Costs and Expenses.

		a.	FCD shall pay to the Town, all costs and expenses of the Town, exclusive of costs of internal Town staff time, associated with proceedings for the annexation of the Tract and any subsequent referendum or litigation arising out of or related to the annexation, this Agreement, and the development of the Jennings Parcel and/or the Johel Parcel as authorized by the annexation and this Agreement.  These costs and expenses include, but are not limited to, attorney fees and expenses, publication costs, recording fees, and costs and expenses, including any attorney fees, associated with any referendum election required to be conducted on the annexation and any litigation arising out of or related to the annexation, this Agreement, or development of the Jennings Parcel and/or the Johel Parcel as authorized by the annexation and this Agreement.		

		b.	FCD shall pay to the Town before the Town Council takes any action on a resolution to annex the Tract all costs and expenses incurred by the Town in connection with the annexation proceeding, and those additional costs and expenses reasonably estimated by the Town to be incurred in the future, including costs and expenses for any anticipated referendum or litigation as described in Paragraph 13.a.  Within thirty (30) days after the conclusion of all annexation proceedings, and any subsequent referendum or litigation, the Town shall refund to FCD, any monies paid in excess of the Town’s actual costs and expenses associated with the annexation proceeding,  referendum or litigation.  FCD shall pay to the Town from time to time, within thirty (30) days after demand by the Town, the difference between monies previously paid by it and the Town’s actual costs and expenses associated with the annexation proceeding and any referendum or litigation.

	14.	Modification of Rosewick Jennings Annexation Agreement.

	The Town, FCD, Faison-Rosewick and Excel agree that Paragraph 3 of the Rosewick Jennings Annexation Agreement as applied to the Jennings Parcel shall be deemed to be modified and amended by Paragraph 3 of this Agreement.  In the event of a conflict between any of the provisions of Paragraph 3 of this Agreement and Paragraph 3 of the Rosewick Jennings Annexation Agreement as applied to the Jennings parcel, the provision of this Agreement shall prevail.

	15.	Notices.

	Any notice required to be given pursuant to this Agreement shall be given in writing by postage prepaid certified mail, return receipt requested, to the parties at the following addresses, or at such other address as one party may provide to the other by written notice in the manner required by this paragraph:

	As to the Town:

		Town of La Plata

		c/o Chief Executive Officer

		305 Queen Anne Street

		P.O. Box 2268

		La Plata, Maryland  20646-2268


	As to Johel:



		Johel Limited Partnership

		c/o Cherry M. Stackhouse, General Partner

		Post Office Box 2930

		La Plata, Maryland  20646		



	

As to FCD and/or Faison-Rosewick:



		FCD-Development, LLC

7920 Norfolk Avenue

Suite 800

Attn: Howard  S. Biel, Ph.D.

Bethesda, Maryland 20814



	


With a copy to:



Stephen H. Scott, Esquire

Scott Law Group, LLC

204 Washington Avenue, Suite 200

Post Office Box 1990

La Plata, Maryland  20646 



As to Wal-Mart:



Wal-Mart Real Estate Business Trust

2001 S.E. 10th Street

Bentonville, AR  72716-0550

Attention:  ___________, RE Manager

Store # _____________________



With a copy to:



Wal-Mart Real Estate Business Trust

2001 S.E. 10th Street

Bentonville, AR  72716-0550

Attention:  ___________, Esquire

Store # __________________



With a copy to:



Carl H. Bivens, Esquire

Troutman Sanders LLP

1001 Haxall Point

Richmond, VA  23219



	

As to Excel:



		Excel Rosewick, LLC

		c/o Excel Trust, L.P.

		801 North 500 West, Suite 201

		West Bountiful, Utah  84010

		Attn: Mark T. Burton



	


With a copy to:



Van A. Tenbers, Esquire

Kelly C. Spicher, Esquire

Foley & Lardner, LLP

402 West Broadway, Suite 2100

San Diego, California  92101-3542 

 

	16.	Agreement Constituting Covenants Running With the Land.

	Petitioners, Faison-Rosewick and Excel hereby declare that, from and after the date of this Agreement, and subject to the satisfaction of the condition precedent specified in Paragraph 2 above, the Johel Parcel, the Jennings Parcel and, with respect to Paragraph 11 of this Agreement, Lot 1 of the Rosewick Parcel, and Wal-Mart hereby declares that, with respect to Paragraph 9 of this Agreement the Existing Wal-Mart Store, shall be held, conveyed, encumbered, sold, leased, rented, used, occupied and improved subject to such covenants, conditions, restrictions, use limitations, easements, obligations and equitable servitudes as are set forth in this Agreement, all of which covenants, conditions, restrictions, use limitations, easements, obligations, and equitable servitudes shall be deemed to run with and bind to the land and be binding on the Petitioners, Faison-Rosewick, Excel and Wal-Mart, their heirs, personal representatives, successors and assigns, and shall not be construed merely as personal obligations or covenants of the Petitioners, Faison-Rosewick, Wal-Mart and Excel; and shall be for the benefit of the Town, its successors and assigns, and enforceable by it at law or in equity.  Notwithstanding anything to the contrary set forth herein, upon conveyance of the Johel Parcel by Johel to FCD or its designee, Johel shall have no further rights or obligations under this Agreement.  Upon Wal-Mart’s satisfaction of its obligations as defined in Paragraph 9 of this Agreement, the Town shall execute an appropriate release in a form acceptable to the Town’s attorney. 

	17.	Consent of FCD, Faison-Rosewick, Wal-Mart and Excel.

	FCD and Excel join in this Agreement as contract purchaser of the Johel Parcel and as owner of Lot 1 of the Rosewick Parcel, respectively, for the purpose of acknowledging and consenting to the terms of this Agreement and the modifications to the Rosewick Jennings Annexation Agreement provided for by this Agreement.  Wal-Mart, as the contract purchaser of the Future Wal-Mart Tract, joins in this Agreement for the purpose of acknowledging and consenting to its terms.  Faison-Rosewick, as owner of the Jennings Parcel, joins in this Agreement to consent to and acknowledge its terms. 

	18.	Noncontestibility of Agreement.

	The parties agree not to challenge or contest, and waive any right to challenge or contest, in any legal or equitable proceeding, in any forum whatsoever, the validity, legality or enforceability of this Agreement or any or all of its provisions, terms or conditions. 

	19.	Enforcement.

		a.	If any covenant, condition, restriction, provision, obligation or term of this Agreement (collectively “Obligation”) which is the responsibility of any one or more of the Petitioners, Wal-Mart or Faison-Rosewick to fulfill is not satisfied within the time specified in this Agreement, time being of the essence, the Town may refuse to accept or process applications requested by the party who has not satisfied its Obligation, and may refuse to issue or grant, any further building permits, use permits, occupancy permits, subdivision approvals or other permits or approvals required for any development or construction on either Johel Parcel or the Jennings Parcel by the party who has not satisfied its Obligation as the case may be, and such party waives its right to compel or require the Town to accept, process, issue or grant any such applications, permits or approvals, until the Obligation has been satisfied.  

		b.	Any monies not paid to the Town as required by this Agreement within thirty (30) days after demand by the Town shall bear interest on the unpaid amount at the rate of ten percent (10%) per annum from the date of demand until paid.

		c.	The remedies and limitations set forth in Paragraphs 19.a. and 19.b. are in addition to, and not in lieu of, any other rights and remedies available to the Town, and to any other person to be benefited by any provision or term of this Agreement, under this Agreement, in law or equity.

	20.	Governing Law.

	This Agreement is being executed and delivered, and is intended to be performed, in the State of Maryland, and shall be interpreted, construed and enforced in accordance with the laws of such State without regard to those principles governing conflicts or choice of laws.

	21.	Gender Based Terminology.

	In construing this Agreement, feminine, neuter or plural nouns and pronouns shall be substituted for those masculine or singular in form, and vice versa, in any place in which the context so requires.

	22.	Agreement Prepared by All Parties.

	This Agreement has been prepared by all parties hereto, and the language used in this Agreement shall not be construed in favor of or against any particular party or parties.

	23.	Explanatory Statement Material.

	The provisions stated and contained in the EXPLANATORY STATEMENT above are intended to be a material part of this Agreement and are not merely prefatory in nature.

	24.	Entire Understanding.

	This Agreement contains the entire understanding of the parties and there are no representations, warranties, covenants, or undertakings other than those expressly set forth herein.

	25.	Scope of Agreement.

	All of the promises, stipulations, obligations, covenants, terms, conditions, restrictions, use limitations, equitable servitudes, easements and agreements herein contained shall inure to the benefit of and shall apply to, bind, and be obligatory upon the parties hereto and the heirs, personal representatives, successors and assigns of each whether so expressed or not.

	26.	Modification of Agreement.

		a.	This Agreement shall be modified, amended, supplemented or rescinded only in the manner set forth in this Paragraph 26, unless other requirements are expressly provided by law.

		b.	A modification, amendment, supplementation or rescission of this Agreement shall be effective only if it is made in writing, is executed with the same formality as this Agreement, refers to the date of the public hearing referred to in subparagraph 26.c., and is recorded among the Land Records of Charles County, Maryland, except that a party to this Agreement shall not be required to join in any such writing unless that party’s interest will be affected by the modification, amendment, supplementation or rescission.

		c.	A modification, amendment, supplementation or rescission of this Agreement shall not be effective unless approved by the La Plata Town Council after a public hearing first has been held before the Council, notice of which public hearing has been given by publication at least once a week for two (2) successive weeks in a newspaper of general circulation in the Town, the last such publication being not less than five (5) nor more than ten (10) days before the public hearing.  The notice shall advise the date, time, place and purpose of the public hearing, sufficient to advise the public of the nature of the proposed modification, amendment, supplementation or rescission.

27.	Severability.

	If any provision of this Agreement is held to be invalid or unenforceable, all other provisions hereof shall nevertheless continue in full force and effect.

	28.	Time of Essence.

	Time is of the essence in this Agreement, and of the performance of all obligations under this Agreement.

	29.	Attorney’s Fees Upon Breach.

	If Petitioners, Faison-Rosewick or Wal-Mart, or any of them, breach any part of this Agreement, the breaching party shall pay the reasonable attorney’s fees, court costs, cost of suit, and expenses incurred by the Town in enforcing the provisions of this Agreement with respect to said breach or in obtaining damages therefor.

30.	Effect of Waiver on Breach.

	The waiver by any party hereto of a breach of any provision of this Agreement shall not operate or be construed as a waiver of such breach by any other party, as an amendment of this Agreement, or as a waiver of any subsequent breach of the same or any other provision of this Agreement by waiving party or by any other party hereto.

	31.	Recordation of Agreement.

	Upon enactment of the annexation resolution, the Town shall record this Agreement, at the expense of FCD, among the Land Records of Charles County, Maryland.

	32.	Duplicate Counterparts.

	This Agreement may be executed by the various parties on several separate counterparts hereof, all of which shall together be valid and fully binding upon the parties hereto notwithstanding the fact that the undersigned parties may not have signed the same counterpart.

	33.	Continuing Rights of Town.

	This Agreement does not inhibit or restrict the authority of the Town Planning Commission, Design Review Board, and other Town boards, commissions, agencies and officials to exercise their respective governmental powers as accorded by law.

	IN WITNESS WHEREOF, and as of the day and year first hereinabove written, the parties hereto have affixed below their respective signatures and seals to multiple counterparts of this Agreement, any of which shall be deemed to be an original.



(SIGNATURES ON FOLLOWING PAGES)


ATTEST:					JOHEL LIMITED PARTNERSHIP, 

						a Maryland limited partnership 





_______________________________	By:____________________________(SEAL)

							Cherry M. Stackhouse, General Partner









ATTEST:						FCD-DEVELOPMENT, LLC,

						a North Carolina limited liability company 





_____________________________		By:____________________________(SEAL)

							, 	Managing Member







ATTEST:					FAISON-ROSEWICK, LLC,

						a North Carolina limited liability company 





_______________________________	By:____________________________(SEAL)

						_____________________, _________________





ATTEST:					WAL-MART REAL ESTATE 

						BUSINESS TRUST, a Delaware

						statutory trust 



_______________________________	By:____________________________(SEAL)

						Name: _________________________________

						Title: __________________________________ 





ATTEST:					EXCEL ROSEWICK, LLC,

						a Delaware limited liability company 





_______________________________	By:____________________________(SEAL)

						_____________________, _________________





ATTEST:					TOWN OF LA PLATA:



_______________________________		________________________________(SEAL)

						Roy G. Hale, Mayor



_______________________________		________________________________(SEAL)

						Joseph W. Norris, Councilman



_______________________________		________________________________(SEAL)

						R. Wayne Winkler, Councilman



_______________________________		________________________________(SEAL)

						Paretta D. Mudd, Councilwoman



_______________________________		________________________________(SEAL)

						C. Keith Back, Councilman



_______________________________		________________________________(SEAL)

						Daniel J. Mears, Town Manager












LIST OF EXHIBITS:



		Exhibit A

		Metes and bounds Description of the Tract



		Exhibit B

		Metes and bounds Description of the Johel Parcel 



		Exhibit C

		Metes and bounds Description of State of Maryland Parcel



		Exhibit D

		Metes and bounds Description of the Jennings Parcel



		Exhibit E

		Metes and bounds Description of the Rosewick Parcel



		Exhibit F

		Site Plan



		Exhibit G

		Conceptual Design Guidelines











[NOTARIES ON FOLLOWING PAGES]


STATE OF MARYLAND, CHARLES COUNTY, to wit:



	I, the undersigned, a Notary Public in and for the State and County aforesaid, do hereby certify that on this ________________________, 2011, appeared CHERRY M. STACKHOUSE, known to me or satisfactorily proven to me to be the General Partner of JOHEL LIMITED PARTNERSHIP, and the person whose name is subscribed to the within Annexation Agreement, and said person acknowledged the within Annexation Agreement to be the act of said JOHEL LIMITED PARTNERSHIP for the purposes therein contained.



	AS WITNESS my hand and Notarial Seal.



						_________________________________

						Notary Public

						My Commission Expires:















STATE OF ________________, ____________________ COUNTY, to wit:



	I, the undersigned, a Notary Public in and for the State and County aforesaid, do hereby certify that on this ________________________, 2011, appeared __________________________, known to me or satisfactorily proven to me to be the Managing Member of FCD-DEVELOPMENT, LLC, a North Carolina limited liability company, and the person whose name is subscribed to the within Annexation Agreement, and said person acknowledged the within Annexation Agreement to be said person’s act as Managing Member of FCD-DEVELOPMENT, LLC, and, as such, the act of said limited liability company.



	AS WITNESS my hand and Notarial Seal.





						_________________________________

						Notary Public

						My Commission Expires:






STATE OF ________________, ____________________ COUNTY, to wit:



	I, the undersigned, a Notary Public in and for the State and County aforesaid, do hereby certify that on this ________________________, 2011, appeared __________________________, known to me or satisfactorily proven to me to be the _________________________ of FAISON-ROSEWICK, LLC, a North Carolina limited liability company, and the person whose name is subscribed to the within Annexation Agreement, and said person acknowledged the within Annexation Agreement to be said person’s act as the ________________________ of FAISON-ROSEWICK, LLC, and, as such, the act of said limited liability company.



	AS WITNESS my hand and Notarial Seal.





						_________________________________

						Notary Public

						My Commission Expires:















STATE OF ________________, ____________________ COUNTY, to wit:



	I, the undersigned, a Notary Public in and for the State and County aforesaid, do hereby certify that on this ____________________, 2011, appeared ______________________________, known to me or satisfactorily proven to me to be the _________________________ of  WAL-MART REAL ESTATE BUSINESS TRUST, a Delaware statutory trust, and the person whose name is subscribed to the within Annexation Agreement, and said person acknowledged the within Annexation Agreement to be said person’s act as ____________________________ of WAL-MART REAL ESTATE BUSINESS TRUST, and, as such, the act of said statutory trust. 



	AS WITNESS my hand and Notarial Seal.





						_________________________________

						Notary Public

						My Commission Expires:









STATE OF ________________, ____________________ COUNTY, to wit:



	I, the undersigned, a Notary Public in and for the State and County aforesaid, do hereby certify that on this ________________________, 2011, appeared __________________________, known to me or satisfactorily proven to me to be the _________________________ of EXCEL ROSEWICK, LLC, a Delaware limited liability company, and the person whose name is subscribed to the within Annexation Agreement, and said person acknowledged the within Annexation Agreement to be said person’s act as the ________________________ of EXCEL ROSEWICK, LLC, and, as such, the act of said limited liability company.



	AS WITNESS my hand and Notarial Seal.





						_________________________________

						Notary Public

						My Commission Expires:











STATE OF MARYLAND, CHARLES COUNTY, to wit:



	I, the undersigned, a Notary Public in and for the State and County aforesaid, do hereby certify that on this ________________________, 2011, appeared ROY G. HALE, MAYOR OF THE TOWN OF LA PLATA, known to me or satisfactorily proven to me to be the person whose name is subscribed to the within Annexation Agreement, and said person acknowledged the within Annexation Agreement to be said person’s act as Mayor for the purposes therein contained.



	AS WITNESS my hand and Notarial Seal.



						_________________________________

						Notary Public

						My Commission Expires:








STATE OF MARYLAND, CHARLES COUNTY, to wit:



	I, the undersigned, a Notary Public in and for the State and County aforesaid, do hereby certify that on this ________________________, 2011, appeared JOSEPH W. NORRIS, COUNCILMAN OF THE TOWN OF LA PLATA, known to me or satisfactorily proven to me to be the person whose name is subscribed to the within Annexation Agreement, and said person acknowledged the within Annexation Agreement to be said person’s act as Councilman for the purposes therein contained.



	AS WITNESS my hand and Notarial Seal.



						_________________________________

						Notary Public

						My Commission Expires:







STATE OF MARYLAND, CHARLES COUNTY, to wit:



	I, the undersigned, a Notary Public in and for the State and County aforesaid, do hereby certify that on this ________________________, 2011, appeared R. WAYNE WINKLER, COUNCILMAN OF THE TOWN OF LA PLATA, known to me or satisfactorily proven to me to be the person whose name is subscribed to the within Annexation Agreement, and said person acknowledged the within Annexation Agreement to be said person’s act as Councilman for the purposes therein contained.



	AS WITNESS my hand and Notarial Seal.



						_________________________________

						Notary Public

						My Commission Expires:








STATE OF MARYLAND, CHARLES COUNTY, to wit:



	I, the undersigned, a Notary Public in and for the State and County aforesaid, do hereby certify that on this ________________________, 2011, appeared PARETTA D. MUDD, COUNCILWOMAN OF THE TOWN OF LA PLATA, known to me or satisfactorily proven to me to be the person whose name is subscribed to the within Annexation Agreement, and said person acknowledged the within Annexation Agreement to be said person’s act as Councilwoman for the purposes therein contained.



	AS WITNESS my hand and Notarial Seal.



						_________________________________

						Notary Public

						My Commission Expires:







STATE OF MARYLAND, CHARLES COUNTY, to wit:



	I, the undersigned, a Notary Public in and for the State and County aforesaid, do hereby certify that on this ________________________, 2011, appeared C. KEITH BACK, COUNCILMAN OF THE TOWN OF LA PLATA, known to me or satisfactorily proven to me to be the person whose name is subscribed to the within Annexation Agreement, and said person acknowledged the within Annexation Agreement to be said person’s act as Councilman for the purposes therein contained.



	AS WITNESS my hand and Notarial Seal.



						_________________________________

						Notary Public

						My Commission Expires:




STATE OF MARYLAND, CHARLES COUNTY, to wit:



	I, the undersigned, a Notary Public in and for the State and County aforesaid, do hereby certify that on this ________________________, 2011, appeared DANIEL J. MEARS, TOWN MANAGER OF THE TOWN OF LA PLATA, known to me or satisfactorily proven to me to be the person whose name is subscribed to the within Annexation Agreement, and said person acknowledged the within Annexation Agreement to be said person’s act as TOWN MANAGER for the purposes therein contained.



	AS WITNESS my hand and Notarial Seal.

						_________________________________

						Notary Public

						My Commission Expires:
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COUNCIL OF THE TOWN OF LA PLATA

Resolution No. 11-11



Introduced by:		Mayor Roy G. Hale



Date Introduced:		June 21, 2011



Planning Commission Public Hearing:		[not required]



Town Council Public Hearing:		[scheduled for September 13, 2011]



Amendments Adopted:		



Date Adopted:		[scheduled for September 20, 2011]



Date Effective:		[scheduled for November 17, 2011]









2

Resolution 11-11







A RESOLUTION concerning



Approval of Annexation Agreement and Amendment to Existing Annexation Agreement 



FOR 	the purpose of approving and authorizing the execution of a certain Amended and Restated Annexation Agreement and Amendment to Existing Annexation Agreement between the Town of La Plata, Johel Limited Partnership, FCD-Development, LLC, and others in connection with the annexation of 14.111 acres, more or less, of land into the corporate limits of the Town of La Plata; which may include certain amendments to that certain existing Annexation Agreement, dated June 13, 2006, by and between the Town and Faison-Rosewick LLC., et. al.; and all matters relating to the Amended and Restated Annexation Agreement and Amendment to Existing Annexation Agreement.



*  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *



EXPLANATORY STATEMENT:  The Town of La Plata has received a written Petition for Annexation, and written Supplements to that Petition from Johel Limited Partnership and FCD-Development, LLC, to extend the boundaries of the Town by annexing 14.111 acres of land, more or less, as described in the Petition for Annexation and attached to this Resolution as Exhibit A.  The Council of the Town of La Plata, the Petitioners and others desire to enter into an Annexation Agreement to set forth terms and conditions under which the Town will annex the subject Property into the Town.



Now, therefore,



SECTION I:  BE IT RESOLVED BY THE COUNCIL OF THE TOWN OF LA PLATA, that it hereby approves the Annexation Agreement as embodied in the form of Amended and Restated Annexation Agreement and Amendment to Existing Annexation Agreement attached to this Resolution as Exhibit B, and authorizes the execution thereof on behalf of the Town.




	ADOPTED this _______ day of ________________, 2011.





SEAL:						COUNCIL OF THE TOWN OF LA PLATA



						___________________________________

						Roy G. Hale, Mayor



						___________________________________

						R. Wayne Winkler, Councilman



						___________________________________

						C. Keith Back, Councilman



ATTEST:					___________________________________

						Paretta D. Mudd, Councilwoman



_____________________________		___________________________________

Danielle Mandley, Town Clerk		Joseph W. Norris, Councilman

Date: ________________________






COUNCIL OF THE TOWN OF LA PLATA

Resolution No. 11-11



Introduced by:		Mayor Roy G. Hale



Date Introduced:		[scheduled for June 21, 2011]



Planning Commission Public Hearing:		[not required]



Town Council Public Hearing:		[scheduled for July 26, 2011]



Amendments Adopted:		



Date Adopted:		[scheduled for August 23, 2011]



Date Effective:		[scheduled for August 23, 2011]
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Resolution 11-11







A RESOLUTION concerning



Approval of Annexation Agreement and Amendment to Existing Annexation Agreement 



FOR 	the purpose of approving and authorizing the execution of a certain Amended and Restated Annexation Agreement and Amendment to Existing Annexation Agreement between the Town of La Plata, Johel Limited Partnership, FCD-Development, LLC, and others in connection with the annexation of 14.111 acres, more or less, of land into the corporate limits of the Town of La Plata; which may include certain amendments to that certain existing Annexation Agreement, dated June 13, 2006, by and between the Town and Faison-Rosewick LLC., et. al.; and all matters relating to the Amended and Restated Annexation Agreement and Amendment to Existing Annexation Agreement.



*  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *



EXPLANATORY STATEMENT:  The Town of La Plata has received a written Petition for Annexation, and written Supplements to that Petition from Johel Limited Partnership and FCD-Development, LLC, to extend the boundaries of the Town by annexing 14.111 acres of land, more or less, as described in the Petition for Annexation and attached to this Resolution as Exhibit A.  The Council of the Town of La Plata, the Petitioners and others desire to enter into an Annexation Agreement to set forth terms and conditions under which the Town will annex the subject Property into the Town.



Now, therefore,



SECTION I:  BE IT RESOLVED BY THE COUNCIL OF THE TOWN OF LA PLATA, that it hereby approves the Annexation Agreement as embodied in the form of Amended and Restated Annexation Agreement and Amendment to Existing Annexation Agreement attached to this Resolution as Exhibit B, and authorizes the execution thereof on behalf of the Town.




	ADOPTED this _______ day of ________________, 2011.





SEAL:						COUNCIL OF THE TOWN OF LA PLATA



						___________________________________

						Roy G. Hale, Mayor



						___________________________________

						R. Wayne Winkler, Councilman



						___________________________________

						C. Keith Back, Councilman



ATTEST:					___________________________________

						Paretta D. Mudd, Councilwoman



_____________________________		___________________________________

Danielle Mandley, Town Clerk		Joseph W. Norris, Councilman

Date: ________________________






COUNCIL OF THE TOWN OF LA PLATA

Resolution No. 11-11a



Introduced by:		Mayor Roy G. Hale



Date Introduced:		June 21, 2011



Planning Commission Public Hearing:		[not required]



Town Council Public Hearing:		September 13, 2011



Amendments Adopted:		



Date Adopted:		[scheduled for September 27, 2011]



Date Effective:		[scheduled for November 12, 2011]
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Resolution 11-11







A RESOLUTION concerning



Approval of Annexation Agreement and Amendment to Existing Annexation Agreement 



FOR 	the purpose of approving and authorizing the execution of a certain Amended and Restated Annexation Agreement and Amendment to Existing Annexation Agreement between the Town of La Plata, Johel Limited Partnership, FCD-Development, LLC, and others in connection with the annexation of 14.111 acres, more or less, of land into the corporate limits of the Town of La Plata; which may include certain amendments to that certain existing Annexation Agreement, dated June 13, 2006, by and between the Town and Faison-Rosewick LLC., et. al.; and all matters relating to the Amended and Restated Annexation Agreement and Amendment to Existing Annexation Agreement.



*  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *



EXPLANATORY STATEMENT:  The Town of La Plata has received a written Petition for Annexation, and written Supplements to that Petition from Johel Limited Partnership and FCD-Development, LLC, to extend the boundaries of the Town by annexing 14.111 acres of land, more or less, as described in the Petition for Annexation and attached to this Resolution as Exhibit A.  The Council of the Town of La Plata, the Petitioners and others desire to enter into an Annexation Agreement to set forth terms and conditions under which the Town will annex the subject Property into the Town.



Now, therefore,



SECTION I:  BE IT RESOLVED BY THE COUNCIL OF THE TOWN OF LA PLATA, that it hereby approves the Annexation Agreement as embodied in the form of Amended and Restated Annexation Agreement and Amendment to Existing Annexation Agreement attached to this Resolution as Exhibit B, and authorizes the execution thereof on behalf of the Town.




	ADOPTED this _______ day of ________________, 2011.





SEAL:						COUNCIL OF THE TOWN OF LA PLATA



						___________________________________

						Roy G. Hale, Mayor



						___________________________________

						R. Wayne Winkler, Councilman



						___________________________________

						C. Keith Back, Councilman



ATTEST:					___________________________________

						Paretta D. Mudd, Councilwoman



_____________________________		___________________________________

Danielle Mandley, Town Clerk		Joseph W. Norris, Councilman

Date: ________________________







